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WILL OF THE LATE HONORABLE PROSONO- 
CQQMAR TAGORE, C. S.I. i 


THIS is th®.Last Will and Testament of me Prosono-«@ 
coomar Tagore of Prosonocoomar Tagore’s Street im the 
Town of Calcuttaa Member of the Legislative Council of 
Bengal. I revoke all Wills and Codicils by me heretofore 
made. | - z 

I am one of the six sons of Gopeymohun Tagore who 
died in the Bengallee year 1225 leaving large real and per- 
sonal property and six sons namely Soorjeecoomar Tagore 
Chundercoomar Tagore Nundocoomar Tagore Colly- 
coomar Tagore Hurrocoomar Tagore and myself. Shortly 
after my father’s death the Said Soorjeecoomar Tagore died 
and by hì Will after certain legacies gave and bequeathed 
the residue of his share and property to his five surviving 
brothers. After the death of Soorjeecoomar Tagore my 

“mother alsg died “and what had been set apart for hers. 
maintenance ‘under the Will of my father and also her — 
Streedfiun fell into the family estate. Afterwards the joint 
family by a large speculation in Opium and unfavorable | 
= decision in a heavy law suit commenced in the lifetime of my ` 
- father between him and Messieurs Alexander and Gompany __ 
: and Messieurs Barretto and Sons and“ otherwise sustained — $ 
E Very Heavy losses and became involved in debt toa vere 
> ae amount. On the 16th. “of Assar in za 
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the payment of an allotted portion of the debts and 
liabilities of the joint estate and deeds of partition and 
division in the Bengallee language and character were duly 
executed. b have ever since been separate in estate food and 
worship and in every respect from my said brothers and their 
descendants respectively. The share of the family property 
allotted to me and the joint liabilities which I undertook to 
disthatge were nearly equal but by industry by success in 
trade ana more especially by the emoluments arising from my 
employmtnt as Government and General Pleadér in the Sudder 
Dewanny Adawlut I have paid off all those Habilities and 
have gxeatly improved the estate allotted to me in partition _ 
and I have purchased other estates and property both real 
and personal to a large amourt in value the annual profits or 
income arising from which now exceed Two Lakhs_and Fifty 
Thousand Rupees and are steadily increasing. 

I have already made such provision for my son Ganender- 
mohun Tagore as I consider sufficient and he will take nothing 
whatever under this my Will. zwa A 

I give devise and bequeath all my property both real and 
personal of what nature or kind soever unto and to the use 


ae 


of Ramanauth Tagore Woopendermohun Tagore: Jutender- 

mokun Tagore and Doorgapersaud Mookerjee (all residents 

in the, Town of Calcutta) their Heirs Executors Administrators 

Representatives and Assigns according to the nature and tenure 

of the said property.~ To have and to hold the same upon the 

Trusts here‘nafter declared of and ceacerning the same that - 

“is to say As to such of the said property as shall be gnal 

= = oroi: the nature of personalty In Trust to collect and get in 

X =the: ‘same (save and except the jewels household furniture and 
"other articles in the personal use oi the members of my family ~ 

Ey and save and except ‘such jewels household furniture books 

Riot, d libraries « carriages horses aah yard and other articles” as 
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of the legacies which shall. become or be payable after — es 
SE r p E said Trust monies skall have been “invested — under | a 
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the person or persons for the tim, -being BehenGealig ipter- 
ested in my real estate or the inconte Or—surplus income 
arising therefrom under the limitations nÆ dég? ions-hére= 
inafter contained and made shall wish to a his or 
their own used ànd thereout to pay my funeral expences 
and debts and such legacies as may be payable in the ordi- 
nary course of administration within one year from the time 
of my deatli. And after paying the said funeral expences 
debts and legacies upon Trust to sell and convert intb money 
such portion of*my said personal estate as shall remain un- 
‘expended and as shall not consist of money or securities for 
money and to stand possessed of the proceeds of such sale 
and conversion and of all monies and securities for money 
then forming part of my estate -In Trust to invest the same 
or permit the same to remain invested (as the case may be) 
in the names or name of the said Ramanauth Tagore Woopen- ~ 
dermohun Tagore Jutendermohun Tagore and Doorga- 
persaud Meokerjee or the sarvivors or survivor of them or 
the EX€cutors Administrators or Representatives of such sur- 
vivor (hereinafter called my said Trustees or Trustee) on such 
good and reliable securities as to my said Trustees or Trustee 
shall seem fits With power to my said Trustees or Trustee 
from time to time to alter or ‘vary the said securities -and 
_investments or any of them at their discretion. I desire that 
my said Trustees or Trustee do and shall out of the interest — 
dividends and .annual proceeds of the said Trust monies 3 
and securities pay thg several annuities (except the sum 
_ of Rupees 1,000 a month given as hereinafter directed for the 
worship of the Idols) given by this my Wiil and also any _ 


the directions . hereinbefore contained so far as the said 
“interest divideńds. and rannus proceeds - ailles uff pa 
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these purposes. And after payment of such annuities and 
legacies do and shall pay the surplus unexpended of the said 
S piterest dividends and annual proceeds unto the person or 
personsWwho for the time being shall under the limitations 
and directions hereinafter contained and expressed be entitled 
to the beneficial enjoyment of my real property or of the 
rents and profits or surplus rents and profits thereof. And 
so’ soon as all of the said annuities and legacies shall have 
fallen in and been fully paid and satjsfied do and: shall stand 
possessed of and interested in the said “Frust monies and 
— securities and the interest dividends and annual proceeds 
_theseof.” In Trust absolutely for the person or persons entitled 
under the limitations and directions, hereinafter contained and 
expressed to the beneficial or AEON enjoyment of my said 
real property. And as to such of my said estate as shall be 
-realty or immovable property or of the nature of realty upon 
Trust until all my debts and legacies shall have been paid and 
all the annuities given by this my Will (except the > said sum of 
Rupeés 1,000 a month for the worship ‘oY the said Ta Tdols) shall 
have fallen in and been fully satisfied to receive and collect the 
rents issues and profits thereof and thereout in the first in- 
= Stance to pay such (if any) of the said legacies andsof the said ^ 
= annuities given by this my Will as my said personal estate or 
=o the annual i income derived from the Trust monies and securi- 
ties aforesaid shall be inadequate to defray. And to pay the 
sum of Rupees. 1;000 a month for the worship of the said 
Idols an hereinafter. more particulayly directed and to pay the 
- esidue of the Said rents isgues and profits which shall from 
= = imitas remain unexpended after making such payments 
= as aforesaid unto the person er persons for the time being to 
Te Ta tothe Byers ‘hereinbefore pace to mye said 
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for the absolute use of such person or persons respectively. I 
desire that my said Trustees or Trustee shall hold the said real 
estate generally for the use and benefit of such last mentioned 
person or persons for the time being so far as is*consistent 
with the Trusts and provisions by and in this my Will creat- 
ed and contained and I further desire and direct out of the 
net annual income that is to say of the clear annual income 
which shall remain after paying all the necessary pgs ot 
the management of my estate (including ‘the expence of 
the establishments in the Mofussil and in Calcutta) of the said 
real property the person or persons for the time being en- 
"titled under the limitations and provisions hereinafter con- 
tained to the beneficial, enjoyment of the said real property 
“or of the income or ‘surplus income thereof receive for his 
own use every year Rupees 2,500 a month or 30,000 a year 
and that the various legacies and annuities given by this my 
Will shall only be paid gradually and as may be found possi- 
ble by my zaid Trustees or Trustee out of the balance that 
shall remain after’ “such last mentioned payment of the said 
annual income of the said real property. Provided always that 
interest at the rate of 5 per cent. per annum shall be paid to 
every legatee or” annuitant whose legacy or annuity or a 
portion of whose legacy or annuity shall be postponed un- 
der the provisions and directions immediately hereinbefore 
contained until the same shall have been fully paid and 
satisfied. And so soon as all the legacies and annuities (save 
-and except the said sus of Rupees 1,000 for thefworship of 
_- the said Idols) given “by. this my. Will Shall have fallen, in or 
T been paid and fully satisfied then in Trust forthwith to convey — 
the said real estate and premises unto. and to the use of the | 


person whe shall under the aneto directions herein = £ 






kana Subject to such and the lke limitations | provisions 4 
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directions as are hereinafter contained and expressed of and 
concerning the said real estate so far as the then conditions 
of circumstances will permit and so far (but so far only) as 
such limitations or directions can be introduced into any 
deed of conveyance or settlement without infringing upon 
or violating any law against perpetuities which may then be 
in force and apply to the said real estaté or the conveyance 
cr settlement of it as last aforesaid (if any such law there 
shail be). 

A deire that ali the gifts devises and li mitations in this my 
Will hereinafter contained and expressed shall be ‘read and 
taken as subject to the bequest and devise hereinbefore made 
by me to my said Trustees or Trustee and also to the various 
provisions and declarations mado by me with reference 
thereto. è 

Whereas my father the fate EE EESE HES Tagore establish- 
ed certain Idols at Moolla Johur in the Zillah of Twenty- 
four-Pergunnahs and gavesthe Talook Moalla ole Kuloo 
Pachry and Ballee Bharee to supply thd means or carrying on 
the worship of ‘the said Idols. And whereas I am now carry- 
ing on the said worship and am paying for thé same partly 


out of my own monies as the income derived from the said 


/ 


Talook and premises given by Gopeymohun Tarore as afore- 
said is insufficient forthe purpose. Now Ido give and bequeath 
the sum of Rupees 1,000 a month for the purposes of the wor- 
ship of the said Idols and to be expended thereon in addition to 
the income accruing from the said Talook and premises given 
by Gopeymohun Tagore as aforesaid. ° I constitute and declare 


mae the said sum of Rupees 1,000 a month a permanent and para- 


= mount charge updn_ my real estate and every part thereof 


and. a8 direct that the or ante of the said Idols shall be con- 


E _ductedand superintended by the said Jutendermohun Tagore 


ig/-the. first instance so long as he shall Se the person entitled 
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for the time being under the limitations and directions herein 
contained to the beneficial enjoyment of my said real estate 
or the annual ‘income or syirplus annual income derived : there- 
from and After the said Jutendefmohun Tagore shall have by 
death or otherwise ceased to be so entitled then by thé 
person or persons successively for the time being entitled to 
ethe said real estate or the beneficial enjoyment of the rents 
and profits or surptus rents and profits thereof under or in pure „~ 
suance of the limitations ér directions contained in this fay 
Will. And I direct- further that the income of the Talookand 
premises given by the said Gopeymohun Tagore as aforesaid’ 
shail be applied for the purposes of the worship of the said 
Idols and in acts of devotion and charity connected therewith 
accérding to the religion kand customs “of Hindoos as the 
same have been hitherto applied and that the said sum of 
Rupees 1,000 a month shall be applied in like manner and also 
in supporting and defraying the expenses of any Dispensary 
or Charitable Institution establisked by me in my lifetime 
connetted With the said” worship: - 
My eldest daughter Sorrosoondery Deis married one > 
Sreenauth Mookerjee and has since died leaving a son Nogen= ~- 
®éerbhosun Mookerjées After her death the said Sreenauth 
Mookerjee who has since also died married my second , 
daughter Sreesoondery Dabee who is now a childless widows 
My third and only other daughter Hemsoondery Dabee is >- 
married to Parbuttychurn Chatterjee: By certain deeds of | 
gift. bearing date vespratijjp the 7th-of June 1851 have | 
made a provision for my” second daughter and the son of my — 
eldest. daughter and for my thira daughter and rer abha : 
In addition to the provision so made I direct the sum of e 
Rupees 600 a month se the date of -my decease — aoe S ts 
and the first- Boero thereof to be ads at thd AER ae 
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my said daughters jointly during their joint lives so long as 
they shall live together but in the event of their separating 
whether such separation be voluntary duying their lives or be 
caused bythe death of one of them then from the time of such 
separation I desire that the sum of Rupees 200 a month shall 
be paid to my daughter Sreesoondery Dabee during her life 
and the sum of Rupees 400 a month shall be paid to my 


~ 


daughter Hemsoondery Dabee during her life. ^ And I declare 
that the said monthly sums bequeathed | By me tomy. daughters 
as herein aforesaid are intended by Mme to be applied by my 
said daughters for the maintenance of themselves and their 
families respectively the said Nogenderbhosun Mookerjee be-* 
ing included in the said family of the said Sreesoondery Dabee. 
I give and bequeath the sum of Rupees 50,000 to each sort 
and Rupees 25,000 to each daughter living at the time of my 
death of any of my said the daughters and I direct that 
the legacy hereby given to each such son or daughter who 
shall have attained the age ef 21 years shall be paid to him 
or her as the case may be as soon as convéNently maybe after 
my death and that the legacy hereby given to each and 
every such son or daughter who shall not have attained the age 
of 21 years shall be invested in Governmént Segurities in 
ames or name of my said Trustees or Trustee who shall 
: d thereof In Trust to transfer assign and “make 
3 over the. same to him or her whose legacy is represented 
thereby upon his*og her attaining the age of 21 years Andin 
the mean time and until it is so transferred assigned and made. 
= over- In Trust to recive and accumulate the interest of the 





~ said egacy or Government Securities investing such interest ^ 
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not have attained the age of 21 years the sum of Rupées 106 
per month ate he or she as the case may be shall attain the 
age of 21 years and I give and bequeath to each Son and each 
daughter living at my death of any of my said three daughters 
and who shall at the fime of my death have attained or who shall 
after my death attain the age of 21 years the sum of Rupees 200 
per month during “his or her life as the case may be. If any 
son or daughtér or sons or daughters of any of my s&id-~ 
daughters shall be unmarried at the time of my death Pgive 
and bequeath the stm of Rupees 10,000 to each and every such 
unmarried son and daughter (which shall be payable to the 
guardian of such son or daughter if any.such guardian tbere 
be) for the purpose of paying for his or her marriage buying 
jewellery and defraying the like ordinary expences. Provided 
always that such sum of Rupees 10,000 shall not be pay- 
able except ‘for or to a person » whg is actually about to be 
married, . 

I release and discharge the sal Woopendermohun Tagore 
and’ his WYE from all“monies he and she may owe me at the 
time of my death and I give and bequeath the same to 
them. z l 

I give and bequeath to the male descendants either na- 
tural or adopted of the late ‘Hurrymohun Tagore the uterine 
brother of my late father who shall be living at the tinge 
of my death the sum of Rupees 60,000 to be equally divided 
amongst them the share of each who shall have attained 
the age of 21 years to he paid to him as soon asemay be 
after my death and the share of each Wha shall not have 
Attained the age of 2r years to be retained by my Trustees 
or Trustee who shall hold the same in Trust to lay out and — z 
invest the same in Governmené Secutitiesand te accumulate 
the interest accruing therefrom and invest the same from time” S % 
to time and in Trust upon his attaining the age of 21 years j 
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to assign transfer and make over the fund so invested to 
him whose legacy is represented thereby. 

I direct that each of the legacies and bequests or shares 
by me hereinbefore made shall be deemed and taken’ to have 
vested in the several legatees to whom> they are by me be- 
queathed immediately upon my death and that in case of any 
of the said legatees dying after my death but before attaining 


the age at which payment is to be made tothem under the 


provisions herein contained his her or their legacy or share 
shall be payable as he she or they respectively shall by Will 
direct or in case of intestacy to the personal representatives 
of such legatees or legatee as soon as conveniently may be 
after his or her death. 

I give and bequeath to my Sidder Naib and Sudder 
Mooktear and to each of my Native Assistants and writers in 
the English Department of my business and to my other 
Native Assistants and servants employed in my Zemindary 
Department and Moonshee ard Cash Departménts in Calcutta 
who shall have been in my actual anc constant service “ten 
years and upwards at the time of my death and to each of my 
domestic servants in Calcutta who shall have been in my 
service ten years and upwards at the time of my death Rupees 
100 for every Rupee of monthly Salary drawn by them from 
me respectively and to each of such persons who shall have 
been in my service five years and upwards at the time of my 
decease but less than ten years Rupees 50 for every Rupee 


‘of: monthly salary drawn from me. > by them respectively but 


- - 


it is my will that the amount to be paid under the above 


direction shall be the average of the salaries paid to the 
“said persons denna the five ` Ho immediately preceding my 
` death. ain ts ee N 

I give and bequeath the sum of Rupees 10,000 to ae 
G District Charitable Society and*the like sum to the 
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Calcutta Native Hospital and I desire that the said two sums of 

Rupees 10,000 respectively shall be invested in Government 

Securities &nd be transferred assigned and made over by my 

said TrifStees or Trustee to the"Managers Governors or Trustees 

(as the case may be) for the time being of the said District 

Charitable Society and the said Native Hospital respectively 

and that the intereSt accruing due from the monies so invested 

shall be applied from time to time for the purposes of the said - 
District Charitable Sdéciety and the said Native Hospital res- 
pectively. I am gdesirou$ of founding a Law Professorship to 
be called “The Tagore Law Professorship” and of providing 
an adequate remuneration for the Professor who shall fill the 
Chair provided by me. I direct that my Trustees or Trustee 
do and shall as soon 4s may conveniently be after my 
death invest in Government Securities such a sum of money 
taken from my personalty or by*degrees from the income of 
my real estate at the discretion of my Trustees or Trustee 
as will produge the monthly sum of Rupees 1,000 and that 
whén sucirsum has b@en invested the same may be assigned 
transferred and made over to the University of Calcutta 
to be held upon the following Trusts that is to say: In Trust 
to pay out of thé interest accruing due therefrom the annual 
sum of Rupees 10,000 by “equal monthly payments to the 
Tagore Law Professor for the time being and in Trust tO 
apply the residue of the interest in the manner hereinafter 
mentioned. And I desire that until such sum shall have 
been so invested and made, over as hereinbefore diręcted my 
said Trustees or Trustee shall either frorn the proceeds of my 
*persorfal estate or from the rents issues and pfofits arising — y 
from my real property pay the Sum of Rupees 1,060 a mon J RNR 
to the University of Calcutta ts be applied by the “University SeXy 
in the same manner and fot the same purposes as thé-interest e 
to-acerue due froi the funds which I have hereinbefore di- _ i 
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rected to be made over to the University. And I declare that 
the right of appointing a Professor to the said “ Tagore Law 
Professorship ” and of removing or dismissing the7incumbent 
therefrom shall be vested in the Senate of the Uftiversity. 
And that the first appointment shall be made so as to be- 
gin to take effect not later than the end of one year from 
the date of my death my Will is that the “Tagore Law 
Prefessor” shall read or deliver yearly at some place within 
the Zown of Calcutta one complete course of Law Lectures 
withoyt charge to the students and ‘other.persons who may 
attend Such lectures. Within six months after the delivery 
of each course of lectures the lectures shall be printed and 
>not less than 500 copies thereof shall be distributed gra- 
tuitously. -I desire that the expende of such printing and 
distribution may be defrayed out of the residue of the annual 
interest of the said fund. Whatever portion of the residue 
may remain after defraying the expences I desire that it 
may be devoted to the printing and publicatign of approved 
works. on Law or Jurisprudence. It ® my willthat ‘the 
said “Tagore Law Professorship” shall save as herein pro- 
vided be as to the kind of law which is to be taught and in 
all other matters and things regulated by atd subject to the 
control of the Senate of the said University. "And whereas I 
am amongst other property possessed of and entitled to’a Ze- 
mindary or Talook called Pergunnah Patleadah and Kismut 
Patleadah in Zillah Rungpore subject to an annual consolidated 
jummah | payable to Government of Rupees 40,555-13-3 and 
I am also possessed of and entitled to other estates and pro- 
perty in Zilmh Rungpore and other Districts and als8 to a 
—Ghaut which I have erected afid built on the river bank side of 
“the Strand Road jn Calcutta\ and also to land and buildings 
opposite. thereto abutting on and neat to the said Road and also 
to the Boituckhanah house land and premises where I wsuably 
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reside and also to various other parcels of real estate? And 
whereas the frequent division and sub-division of estates in 
Bengal is ir%jurious alike to the families of Zemindars and to the 
Ryots Who are in consequené€2 oppressed by numerous and 
needy landlords having conflicting interests whence arise dis- 
putes and litigations. And whereas I have bestowed much 
time and money on*the improvement of my estates and of the 
conditionof the Ryots and tenantsthereof and I am desirous that e 
such improvement shoułd continue to go on and should net be 
interrupted by apy diviSion of the said estates og disputes 
concerning the same. Now therefore I give and devise(subject 
always to the devise to the said Ramanauth Tagore “Woopen- 
dermohun Tagore Jutendermohun Tagore and Doorgapersaud - 
Mookerjee hereinbefore contained) all the real property of 
what particular tenure nature or kind soever and also library 
horses carriages farm yard furniture of the Boituckhanah 
jewels gold and silver plates &c: which I shall at the time of 
my death be possessed of or entitled to. To and for the follow- 
ing*uses ard subject #5 the following provisions and declara- 
tions thatis tosay: Unto and tothe use of fhe said Jutender- 
mohun Tagore for and during the term of his natural life and 
from and after thedetermination of that estate. Tothe use of 
the eldest son of the said Jufendermohun Tagore who shall be 
born during my life for the life of such eldest son and after the 
determination of that estate. To the use of the first and otfer 
sons successively of the said eldest son of the said Jutender- 
mohun Tagore according to their respective seniorities and the 
heirs male of their respective bodies issuing successively and 
*iipon fhe failure or determination of that estate. sTo the u%e.of 
the second and other sons of thé said Jutendermohun Tagore 
who shall be born during my lie successively according to their- 
respective seniorities for tlfe life of each such sons respectively, 
and upon the failure or determination of that estate. To the use 
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of the first and other sons successively of such second or other ` 
sons of the said Jutendermohun Tagore and the heirs male of 
their respective bodies issuing. So that the elder of the sons of 
the said _Jutendermohun Tagor®? born in my lifetime and his 
first and other sons successively and the heirs male of their 
respective bodies issuing may be preferred to and taken 
before the younger of the sons of the said Jutendermohun 
- Tagore born in my lifetime and his and their respective first and 
othersons successively and the heirs male of their respective 
bodies issuing. And after the failure’ or determination of the 
uses and estates hereinbefore limited. To the use of each. of 
the sons òf the said Jutendermohun Tagore who shall be borna 
~ after my death successively according to their respective seniori- 
-tis and the heirs male of their resphctive bodies issuing. So 
that the elder of such sons and the heirs male of his body may 
be preferred to and take before the younger of stich sons and 
the heirs male of their and his respective bodies issuing. And 
after the failure or determination of the uses and estates 
hereinbefore limited. Then to the use M Shoosherdermohun 
Tagore the secord son of my brother Hurrocoomar Tagore 
for the term of his natural life and after the failure or deter- 
mination of that estate then. To such use3 and for and upon «a 
such limitations and subject to stfch provisions for the use and 
benefit of the several sons of the said Shooshendermohun 
Tagore successively and the sons and the heirs male of the 
respective bodiest?of such several sons successively as are 
hereinbefore declared respecting the several sons of the said 
Jutendermohun ‘Tagore successively and the sons or heirs 
~mal€ of theis respective bodies successively as fully as 4f the> 
Same ‘hadsbeen hers repeated substituting the name of the 
‘said Shooshendermohin Tage for the name of the said 
utendermohun Tagore. And afte? the failure or determina- 
the said several estates and uses hereinbefore limited 
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“then. To the use of the first and other sons of Lullitmohun 
Tagore now deceased who was the eldest son of my cousin 
the late W®Somanundun Tagore and of the several sons of 
the said” first and other sons & the said Lullitmohun, Tagore 
and the heirs małe% of their respective bodies successively 
in such manner and upon such limitations and subject to such 
provisions respectively as is and are herein declared respecting 
the several sons of the said Jutendermohun Tagore and the 
sons and heirs male of their respective bodies of the saidesons 
of the said Jutendermoltun Tagore as fully as if ¢he ,same 
were here repeated at length. So that the elder of the sons 
of the said Lullitmohun Tagore and the sons and heirs male 
of the respective bodies of such sons ‘successively may be 
preferred to and take before the younger of the said sons ‘and . 
the sons and heirs male of the respeetive bodies of such sons and’ 
after the failure or determination of the Said uses and estates. 
then. To the use of the said Woopendermohun Tagore the 
second son of the said Woomanuadun Tagore and of: the first 
and* other- sons of t¥e said Woopendermohun Tagore and 
the heirs: male of the respective bodies of swch first and other 
sons successively in such manner and upon such limitations 
and subject to sech provisions as is and are herein contained 
and declared respecting the shid Jutendermohun Tagore and 
his several sons and the heirs male of the bodies of such sons 
respectively as fully as if the same were herein repeated àt 
length. So that the elder of the sons of the said Woopender- 
mohun Tagore and the sons and heirs male of the respasiive 
bodies of such sons suécessively may be preferred to and take 
‘efore® the younger of the said sons atic: the sens and feirs 
male of the respective bodies $f such sons, And after the 
dgtermination or failure of the/,aid uses and estates*then. To- 
the use of the first and other sons of Brijendermohun pest 
now deceased the third son of the said Woomanundun Tagore ~ 
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and the several sons of such first and other sons and the heirs 


male of the respective bodies of such several sons successively 
in such manner and upon such limitatigns and subject to such 
provisions as is and are herein declared and contained” respect- 
ing the several sons of the said Jutendetmohun Tagore and 
the heirs male of the bodies of such sons respectively as 
fully as if the same were here repeated at length. So that the 
elder of the sons of the said Brijendermohun “Tagore and the 
sons> and heirs male of the respective bodies of such sons 
successively may be preferred to and take before the younger 
of the skid sons and the sons and heirs male of the respective 
bodies of such sons. _Provided alwaysand I hereby declare 
that any and every sonadopted according to Hindoo law shall 
in respect of all the devises limitationSand provisions in this nfy 
Will contained and may be deemed and taken to be a son of 
the body of his adoptive fathér and that in respect of each male 
child born after a son has been adopted by his father every 
such last mentioned adopted son shall be deeméd and taken to 
be a younger son of the body of his adoptive father-within’the 
meaning of this my Will and shall be capable of so taking as 


a son or heir male of the body of his adoptive father. Pro- 


vided also that a son or sons duly adopteel ‘by a widow after 
her husband’s death under and according to directions from 
such husband to her to adopt a son or sons shall (whether 
such son be the first son adopted by such widow in pursuance 
of directions front her deceased husband or whether he be 
a son subsequently adopted by er in pursuance of such 
directions but afters the death of a “first or other son sO 
adopted bys her) be in all respects for the purposes òf this? 
_ Will taken as an adopted on of such husband and shall 
take undef this my,,Will a or if he had been adopted hy 
ssuch husband “in his lifetime. And I declare that in the con- 
stitution of this my Will sons by adopti8n shall always ‘be 
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deemed younger than and be postponed to sons who are the 
issue of the body of their father and that the elder line shall 
always be preferred to the younger and that every elder son of 
each heir in succession by descent and failing descent by adop- 
tion and his issue er heir males by descent and failing descent 
by adoption shall be preferred to every younger son and his 
issue or heir male by descent or adoption to the exclusion of 
females and their descendants and to the exclusion of all rights- 
and claims ‘for provision or maintenance of any person fhale 
or female out of thé estate. And I declare my Will aned in- 
tention to be to settle and dispose of my estate in, manner 
aforesaid as fully and completely as a Hindoo born and 
resident in Bengal may give or control the inheritance of 
hi§ estate or a Hindoo purchaser may regulate the convey- 
ance or‘descent of property purchased or acquired by him 
and not subject to any law or custom of England whereby 
an entail may be barred affected or destroyed. Provided al- 
ways and I hereby declare that iffany devisee or tenant for life 
or entail or otherwise 6r any person entitled to take as heir by 
descent or adoption or otherwise or in any manner under the 
limitations hereinbefore contained shall permit or suffer the 
“said property so devi$ed and limited as aforesaid or any portion 
thereof to be sold for arrears of Government Revenue or shall. 
after attaining his majority cease to keep up in a due state of 
repair and to use as his residence in Calcutta the said Boi- 
tuckhanah houses and premises where I “now reside and 
-make use and enjoy my library horses carriages farm yard 
furniture in the said house and jewels gôld gnd silver plates 
- &e. in my use or possession then and immediately? thereupon 
the devise and limitations in this my Will contained an 
deglared shall wholly cease and¢setermine ae to him. and the - 
person next in succession ‘to him under the limitatiofis afore- es 
said shall at once su€ceed as if the said person so pirate 
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suffering the said property or any portion thereof to be sold* 
for arrears of Government Revenue or so ceasing to keep up 
in a due state of repairs and to use as his r@sidence my 
said Begituckhanah house ha@ then died. And I *empower 
and authorize any person (after my said estate shall cease to 
be vested in my said Trustees or Trustee) for the time be- 
ing entitled in possession to my said real estate under the e 
e „limitations in this my Will contained to manage and improve 
the same at their discretion and to trant leases or pottahs 
thereof er of any parts thereof for anyeterm of years not 
exceeding 20 years in possession from the date of making 
such lease or pottah and so as the net rent be reserved and 
no fine premium or salami be giyen or taken and so as the 
lease or pottah contained a proviso er condition for re-entty 
on non-payment of the rent for a period not exceeding three 
years after the same shall become due or on breach of any 
of the covenants or terms to be contained in such lease or 
pottah. . ` 
I-hereby’ authorize and empower my said Trustee’ or 
Trustee to manage my estate in all respects at their discretions 
and as they shall think most forthe benefit of my“estate and I 
declare that when any difference of opinien P shall arise among ® 
my said Trustees as to any matter contested with the 
management of my estate the opinion of the majority of my 
said Trustees for the time being shall prevail and that if they 
shall be equally djvided in opinion then that the question shall 
be decided by the casting vote of the said Jutendermohun 
Tagore and after hisdeath of the eldest Trustee. I direct m 
said ‘Trustees or Trustee so long as my said real estate shal? 
“Temain vested in them to er{ploy Doorgapersaud Mookerjee 
* without prejudice to his aoe under this Will as tke 
eSuperintendent or Manager for tle whole of my estates who 
shall manage and transact all the affairs €bnnected therewith 
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‘under the supervision and direction of my said Trusteés or 
Trustee and to whom my said Trustees or Trustee shall pay 
any such salary as they may think proper not exceeding in the 
whole the sum of Rupees 500a month and I desire that the 
persons employed by” mein any of my establishments both in 
Calcutta and Mofussil at the time of my death shall so far as is 
possible and consistent with the good management of my 
estate be kept on and retained by my said Trustees or Trustee- ° 
in the same: office as that which they hold at the tinfe of 
my death or one «ås similar thereto as circumstarfcese will 
admit of. z F 
And I hereby declare that the receipt of the Trustees,or 
Trustee for the time being acting in the execution of any of the 
Trusts hereof for the purchase money of property sold or for 
any monies funds shares or securities paid or transferred to 
them or him in pursuance hereof or of any of the Trusts here- 
of shall effectually discharge the purchaser or purchasers or 
other the person or persons paying or transferring the same 
therefrom and from béing concerned to see to the application 
thereof. And I hereby declare that if the said Trustees 
hereby appointed or any of them shall die in my lifetime or if 
“they or any of thent Gr any Trustee or Trustees to be appointed 
as hereinafter is provided shall after my death die or desire to. 
be discharged or refuse or become incapable to act then and so 
often the said Trustees or Trustee (and for this purpose every 
retiring or refusing Trustee shall be considere a Trustee) may 
appoint anew Trustee or pew Trustees in the place of the 
Trustee or Trustees so dying or desiring*to be discharged or 
refusing or becoming incapable to act. And upoi every such 
appointment the said Trust premises shalf. be so transferred 
that the same may become rested in the new Trustee or ~ ) 
Trustees jointly with the Surviving or continuing Trustees or nae AA 
Trustee or solely asthe case may require and every such new | 
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Trustee shall (as well before as after the said Trust premises 
shall have become so vested) have the same powers authorities 
and discretions as if he had been hereby originall} appointed 
a Trustee. Provided always that the number of Trustees shall 
be kept up to four and that when a vacancy occurs a new 
Trustee shall with the least possible delay be appointed. And 
I declare that the Trustees for the time being of this my Will 
~  _sbkall respectively be chargeable only with such monies as they 
respectively shall actually receive and shall not be answerable 
for eacir other nor for any banker broker or other person 
in whoSe hands any of the Trust monies shall be placed nor for 
the insufficiency or deficiency of any stocks funds shares or 
securities nor otherwise for involuntary losses. And that the 
said Trustees for the time being may respectively reimburse 
themselves out of the Trust premises all expences incurred in 
or about the execution of “the aforesaid Trusts and powers. 
And I appoint the said ‘Ramanauth Tagore Woopendermohun 
Tagore Jutendermohun Tagore and Doorgapersaud Mooker- 
jee Executors of this my Will and authSrize the acting Execu- 
tors or Executor for the time being of this my Will to 
satisfy any debts claimed to be owing by me òr my estate 
and any liabilities to which I or my estate may, be allegede - 
to be subject upon any evidence they otf he shall think 
proper and to accept any composition or security for any debt 
and to allow such time for payment (either with or without se- 
curity) as to the §aid acting Executors or Executor shall seem 
fit and also to compromise or submit 1 to arbitration and settle 
all accounts and nfatters belonging or relating to my estate 
and generaly to act in regard thereto as they or he shall think 
| “expedient without pete aes for any loss thereby 
A a T a ° 
eesin Witness whereof I the said Prosonocoomar Tagore 
“have ERG ie and to a duplicate heredt set my hand this 
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` tenth day of October in the Christian year One Thousand 
Eight Hundred and Sixty-two. 
Signed and acknowledged by 
the said Prosonocoomar Tagore - 
the Testator as and for his last 
Will and Testament in the pre- 
sence of us being present at the 
same time who at his request in aes, 
his presence and in the presence ° 
of each other hæve hereunto PROSONOCOOMAR, TAGORE. 


subscribed our names as Wit- 


nesses. i 
M. WYLIE. s 
e A. G. MACPHERSON. 
CHAS: W.- HATCH. 
J- C. MICHAEL. J 
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This is a Codicil of me Prosonocoomar Tagore of Pro- 
‘sonocoomar Tagore’s Street in the Town of Calcutta, C.s.1., 
a Member of the Governor-General in Council in India to my 
last WilLand Testament bearing*date the roth day of ‘October 
in the Christian year 1862, and which I difect be taken as part 
thereof. 
I give and bequeath the sum of Rupees 10,000 to each son 
- and daughter of my Grand-daughter Myasoondery Dabee by 
my daughter Hemsoondery Dabee’s side living at the time of 
my death >and I direct that the legacy hereby given to each 
such soñ or daughter who shall have attained the age of 21 
years shall be paid to_ him or her as the case may be as soon 
“as conveniently may be after my death and that the legacy 
hereby given to each and every such sen or daughter who shail 
not have attained the age of 21 years shall be invested in Go- 
vernment Securities in the names or name of my Trustees or 
Trustee who shall stand possessed thereof In Trust to transfer 
assign and make over the same to him or her whose legacy is 
Tepresented thereby upon his or her att2ining the age of21 
years and in the mean time and until it is transferred. assigned 
and made over In Trust to receive and accumulate the interest 
of the said legacy or Government Securifies investing. such ^, 
interest from time to time as circimstances admit in Govern- 
ment Securities also. 

“If any son or daughter or sons or daughters of my said: 
-Grand-daughter Myasoondery Dabee by my daughter Hem- 
soendery - Dabee’s side shall be unmarried at the time of my. 
death I give and bequeath the sum of Rupees 5,000 to each and 
every such usmarried son and daughter (which shall bê pay-^ 
apie to the guardian of suchì son or daughter, if any such 
guardian tkere be) for the pu{pose of paying for his or hex 

i, _marriage.ceremony buying jewellery and defraying the like 
Tae ordinary expences. Provided always that suth sum of Rupees 
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' 5,000 shall not be payable except for or toa person who is 
actually about to be married. : 

I direct that each of the bequests by me hereinbefore made 
shall be Geemed and taken to h&ve vested in the several legatees 
to whom they are, ky me bequeathed immediately upon my 
death and that out of the accumulated interest on the legacies 
aforesaid shall be defrayed the expences for the education of 
those children and to be paid to the guardians of those children, 
for such purpose and tltat in case of any of the said legatees 
dying after my death bit before attaining the ageeat which 
payment is to be made to them under the provisions herein 
contained his her or their legacy shall be payable as he she or 
they respectively shall by Will direct or in case of intestacy 
tethe personal Representatives of such legatees or legatee as 
soon as conveniently may be after his or her death. 

In Witness whereof I the said-Prosonocoomar Tagore have 
hereunto and toa duplicate hereof set my hand this 23rd day 
of March in the Christian year 1868. 


Signed And acknowiedged by ) = 
the said Prosonocoomar Tagore | | 
the Testatoras and for a Codicil 
to his last. Will and*T estament 
in the presence of us being pre- 
sent at the same time who at his 
request in his presence and in 
the presence of:each other have 
hereunto subscribed our names 


PROSONOCOOMAR TAGORE, 


as Witnesses. SoA nT, 
Anie G. W. HOYLE. > ps sa 
J. C. MICHAEL. - ae ay 
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IN THE HIGH COURT OF.JUDICATURE 
. C - 
= AT 3 
Fort William in Bengal Ordinary Original Civil Jurisdiction. 


Present GANENDERMOHUN TAGORE, 
- “THE HON’BLE MR. JUSTICE Versus 
a PHEAR. WOOPENDERMOHUN TAGORE 
The sst day of April, 1869. añd others. 


è JUDGMENT. 

w Tam greatly indebted to the learned Counsel on both sides 
for the very full and able discussion of all the points of tlfis 
case, which has been effected before me; and in particular I 
may say that I have derive@invaluable assistance, as well as 
much pleasure, from the beautifully clear and exhaustive ar- 
gument of the learned Advocate General. With this Hem I 
feel myself justified in coming to a decisìon upon thé very im- 
portant matters involved in this suit, without ees lengthen- 
ed time for consideration. 

The late Hon’ble Prosonocoomar Tagvfe, a_ wealthy and ^ 
distinguished inhabitant of this city, died on the 30th of Au- 
gust last. He left a Will with two codicils written in English 
language, and couched in English legal phraseolgy. The co- 
dicils are not immediately important in this case. By the Will, 
which is Sa the roth October 1862, the testator gives all his 
property; of whatever kind, to four gentlemen, named Baboos 
Ramanauth Tagore, Woopendermohun Tagore, Jutender_” 
Tohun Tagore, and: mea fcrsaud Mookerjee, to hold upon 
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- As regards the personalty upoñ trust, to convert it into 
money, and first to pay thereout the test&tor’s debts tand'a 
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cértain class of legacies ; then to invest the residue on securi- 
ties, and out of the annual proceeds of the money so invested 
to pay the Annuities and the other legacies ; and after this pay- 
ment, to pay such surplus as may remain unexpended to the 
persons who may fer the time being be entitled to the benéfit 
of the real property under the after-contained provisions of the 
Will; and finally when all the annuities and legacies given by 
the Will shall "have fallen in and been paid, then upon trust -° 
absolutely for the persoh or persons entitled under the &fter- 
contained provisions of the Will, to the beneficial or absolute 
enjoyment of the real property. É 

And as regards the realty or immovable property upon 
trust, until all the debts and legacies shall have been paid, and ° 
aħĦ the annuities fallen ing to apply the rents and profits in the 
first instance to the payment of such of the legacies and an- 
nuities as the personal estate or the annual income of the fund 
invested shall be inadequate fo defray, and then to pay the 
residue of the annual rents and profits to the person or „persons 
for the time being devisees of the real estate, according to the 
after-contained provisions of the Will. 7 é 

The testator then expresses his desire, and directs that the 
trustees shall hold “lee estate generally for the use and benefit 
of the person or persons, for the time being, entitled under 
the subsequent provisions of the Will to the beneficial “oes 
ment of the real property; that they shall always pay this 
person Rs. 2,500 a month; and ‘that the Dayment towards 
satisfaction of the “legacies just before directed, shall not be 
made until after this amount has been paid. eo l 


Thê last trust, which the testator declares of the realty, is 

that after all the legacies shall hake been fully paid, cde 

agnuities fallen in, the trustees shall convey the tgaf estate to- 

the persons entitled thereto; according to the after-c6ntained = 

provisions of the Will, and subject to the limitations. an ae 
x= D’ . : as 
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directions thereby expressed, so:far as the law for the time being ` 
shall admit. 

Next, the testator, after premising that all the gifts, de- 
vises, apd limitations thereafter to follow in the Will, Should be 
read and taken as subject to the gift and deyise to the trustees 
just recited, mentions in detail the legacies and annuities 
which he desires to give, and to which the previous marshall- 
ing of assets for payment applies. 3 

Then the testator, stating the motive which induces him 
to make the immediately following disposition of his landed 
estates, gifts and devises (subject always, as he again repeats, 
to the devise to trustees before contained) all his real proper- 
ty, of whatever kind, “unto and to the use of” Jutender- 
mohun Tagore for the term of his natural life; and after tlre 
determination of that estate, to the use of the eldest son of 
Jutendermohun Tagore, who shall be born in “his (the tes- 
tator’s) lifetime, for the life of such son; and after the de- 
termination of that estate, te the use of the §rst and other 
sons successively of the said eldest sòn of Jutendlermofun 
Tagore, according to their respective seniorities and the heirs 
male of their respective bodies. - 

Upon the failure or deter mination of the estates, thus limit- 
ed, a similar series of estates are’ limited to fhe second and 
ether sons of Jutender born in the testator’s lifetime, and 
their sons. | 

And after failure or determination of these, the estates are 

- imited to the use of each of the sons of Jutendermohun, 
who shail be born after the testator’ s death successively, ac- 
cording to their "respective seniorities and the heirs måle of? 
their respective bodfes. P l 
Again, after these, like deyises in succession ‘are made ip 
-various different lines. of descent, cOmmencing with different 
members of the family, one after the other? Provision is then 
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made for the proper ranking of adopted sons in the different 
Lines, and the Will terminates with certain trustee,clauses. 

The _ plaintiff in this suit ais the deceased’s only son, and 
therefore his sole heir-at-law. “No gift of the slightest kind, 
however, is made tò him in the Will, and the testator unmis- 
takeably signifies his intention to disinherit him by expressly 
saying at the outset :—“ I have already made such provision 
for my son Ganendermohun Tagore as F consider sufficient 
and he will.take nothing whatever under this my Will,” ° 

The making of the Will itself is not disputed, ner is it 
pretended that the testator was not at the time competent to 
make a Will. x a 

Fhe suit is brought mainly for the purpose of having it 3 
declared that the trusts and limitations of the Wilf- save so 
far as they concern the payment of debts, legacies, and an- 
nuities, are void, as amounting to an attempt to create estates 
and interests in property unknown to Hindoo Law and 
usage ; or thatJif they are not wholly void with the foregoing 
ex€eption, they are partially so; and that, so far as they are 
void, the deceased died intestate, and the plaintiff is entitled 
to his estate as heir-at-law. 

But the plaintiff also asks for administration of the estate 
under the direction of the Court, on the ground that the exc- 
cutors are not carrying out the directions of the Will, and 
are committing waste. 

And he further claims maintenance out-of the estate, and 
prays that an adequate ampunt for that SS may be de- 
creed by the Court. ` at 

It” seems to me clear that the suit aged fæl on the last 
' point. 4 have never heard it doubted 

Str. H. L., 265,266, $ P : 
a that the Hindoo law, as.prevalent in 
Bengal, undet the construc ion of it, which at present obtains 
and is binding on This Court, permits a man to dispose by 
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Will of all his property, whether self-acquired or ancestral, to 
the complete disherison of his heir, and this seems to involve 
the negation of the son’s right of maintenance? The two 
cases of the Nuddea Rajahs ahd the Mullicks upon which, 
substantially, Sir T. Strange places his somewhat qualified 
Opinion to the contrary, are neither of them very definite or 
intelligible. In both, as far as I can make out, the Court 


a eased its order for maintenance rather upon “equities, which 


exisfed betwecen the parties, than upôn any legal] right para- 
mount to the dispositions of the festator. I have myself 
good réason to know how difficult it is to interpret the Nuad- 
dea, Rajah’s Will, and to unravel the legal proceedings which 
arose out of it, because I have beep called upon on the other 
side of the Court, to judicially declare the rights of persons 
interested sin the fund, which the Rajah by his Will assigned 
to his younger sons by way of maintenance. On the whole, 
having régard to the existing state of the authorities, I do 
not think there is any real foundation for maintaining that 
the father’s power of testamentary disposition is subordirfate 
to any right in the son to have maintenance out of the pater- 
nal estate. But even if the proposition be true that a son has 
a right to be maintained out of his fathers estate, notwith- 
standing the terms of his father’s Will, I think the extent of 
the right must be measured by the necessity in each case, and 
here the plaintiff himself discloses that he has ample means 
of subsistence originally furnished to him by the testator him- 

self, and that he is in no need of any addition thereto being 
made “oùt of the assets left _by the deceased. Also the plain- 
, 5 right totinterfere with, or to question, the adminisfration® 
f the estate by the” executor under the directions of the tes- 
tator, and” ta. restrain waste, dewends upon whether or not the 
- degal effet of the Willis to exclude him entirely from pre- 
sent and piimas bartieaven in the est&te. It woukl only 
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be by reason of his having an interest to protect, either in 
pursuance of the terms of the Will, or in consequence of the 
Will being such as to leave a partial intestacy, that he could 
have any ground to complain%f the executors’ dealings with 
the property. It is, etherefore, necessary, as preliminary to 
deciding upon the plaintiff's claim to the second head of re- 
lief, for which he asks, to inquire into the scope of the Will, 
and to ascertain how far it is operative in law. We are thys_ 
naturally led, back to thé consideration of the plaintiffs main 
contention, namely, «that the Will is wholly or at leasé Dagtials 
ly void, as being contrary to-Hindoo law. 

- On turning to the Will, we easily see the bees character 
of the testator’s intention, He wished “his property to “go 
down, and remain intact in certain alternative lines of descent 
designated by him, and springing from different specified mem- 
bers of his family, who might be living at the time of his 
death. In each line, he desired that tHe property should be 
enjoyed for life only by such members in succession as should 
be attuallyin being at*his (the testator’s) death, but on the 
decease of the last of these life takers, he intended the whole 
property to become the inheritance of that man’s eldest son. 
-In addition to this general disposition of his property, the tes- 
tator gave certain legacies and annuities ; and to provide for 
the due‘discharge of these without diminishing the corpus of 
his property, he directed that they should be paid only out ôf — 
the annual income. To secure this directign being strictly 
observed, he gave the whole | of the property, in the first ins- 
tance, to trustees upon trust. to pay out ofthe annual Ancome. 
* stl. Rs. 2,500 a month to the person who fer the tfme 
being should represent the operagive line cf descent designat= 
eq by the Will in the way I > just mentioned ` Oar 
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2ndly. The annuities afd legacies or interest in lieu of. - 
the latter. e 
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3rdly. The surplus of the annual income to the taker of 
the Rs. 2,500 and on final satisfaction of all the legacies and 
annuities to hand over all the property to this same persom 
The first argument emplofed against the validity of the 
Will goes to the very root of the matter., It is this, namely, 
the gift to trustees is the foundation on which the Will rests ; 
it constitutes the machinery which the testator has chosen for 
a the purpose of getting his wishes carried into effect; but 
trusts are unknown to Hindoo law, ^and void: phere fore the 
whole Will fails. at 
It is perhaps worth being observed here that this conten- 
tion is curiously inconsistent with the plaint, which submits 
that the trusts and limitations of,the Will are void, save so 
far as the same are for payment of debts, legacies, and annui- 
ties. I confess the broad assertion that trusts are unknown 
to Hindoo law took me somewhat by’surprise. There is pro- 
bably no country in the world where fiduciary relations exhi- 
bit themselves so extensive/y and in such vgried forms as in 
India, and possession or dominion over’property, coupled *with 
the obligation to use it either wholly or partially, for the 
benefit of others than the possessor, is, I imagine, familiar to 
every Hindoo. I need only point to the tases of the mother. 
acting as guardian of her infant child, the urta of a joint 
“family managing on behalf of minor or absent members, and 
the Gomasta buying, selling, and trading in his own name for 
the benefit of art unseen principal. If it be said that in these 
instances, and others which might be mentioned, the guardian, 
manag®r, or Gomasta is only an Agent and differs from a 
trifstee, in the Strictest sense of the word, in this namely, that 
“Tis powers are referable to athe authority of the person for 
whose b@neft he, acts, and t to any sort of ownership,in 
e himself;I would add that, ee opinion, this circumstance 
does not materially affect the essence®of the trust. No 
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doubt, in this country, where Courts of justice are not dis- 
tinguished by their functions into Courts of Law and Courts of 
Equity, and *where Law and Equity are administered by the 
same tribunal, there is no occa$ion for the creation and main- 
tenance of an equitable estate in property as separate from 
the legal estate. There is consequently no such thing here 
as a bare legal estate in one man descendible to heirs side by 
side with a beneficial estate of inheritance, or a succession of, 
beneficial estates in the Same property passing down anofher 
series of persons; and this, I understand, is all that the Ghief 
Justice and Mr. Justice Markby intended to lay down in the 
two judgments to which I have been, referred (Koomar 
Asheema Krishna vs. Koomar Koomar Krishnaand Sreemutty 
Kristoromony Dassee vse Anundo Krishna Bose). But f 
think that whether a man accepts property on the terms of 
giving another person a specified benefit out of it or whether 
he undertakes to manage property on behalf of another, our 
Courts will, in bth cases alike, Know how to make him dis- 
charge the obligation under which he comes, and I do not he- 
sitate to believe that it is in entire accordance with the 
genius of the-Hindoo Law that they should do so. It seems to 
me further, that evefħ åf an owner of property, when disposing 
of it, professed ‘in’ terms to place a bare legal estate of inheri- . 
tance in’one set of persons, and to give the whole beneficial 
enjoyment of the property to another set, his disposition 
would not, therefore, and for that reason alone, be entirely 
void. The Courts of this coyntry,as Courts of Equity, would 
look at the substance of the transaction, afid would, aS far as 
pfacticable, treat each person, beneficially intereste@, as actual 
owner to the extent of his interes*, disregatding entirely the 
pretended legal estate. They yould, so to speak,” enact a sta- 
tute of uses for themselves“ and effectually apply if. It is 
thus tha in all ġega:ĵee holdings the man, in whose name the ~ 
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conveyance is made, and to whom the ostensible insignia of 
ownership are given, is counted as nobody. Except in cases 
where third persons have been misled, and other§$ falling un- 
der special legislative enactmént, the Courts simply ask who 
is the person entitled to the enjoyment® af the property, and 
him they consider to be in all respects the proprietor. Mr. 
Kennedy has referred to my own words in the case of 
Sadi Nazeer Ali vs. Raja Ajoodharam Khah, 8 Weekly Re- 
porter p. 408 in support of this conténtion, that there can be 
no txusts in India. I will repeat fhem again, because they 
exactly express the opinion which I still hold :—‘“In this 


~ 


country there is no distinction between legal right and equitable 
right to property. There is but ong kind of proprietary right, 
call it legal or equitable, as you chpose, which is recognized 
by the Court. It isan entity not divisible into parts or as- 
pects.” But it does not follow from this that one, who has a 
right of enjoyment or benefit out of property, has the sole 
right of enjoyment of that *property for the time being, and 
the right of exclusive dominion over’ it. It docs not,‘as I 
think, result that nothing but absolute beneficial ownership 
can be recognized. Although our Courts know hothing of a 
legal title as distinguished from an equitadle title, they can, 
I apprehend, easily understand the predicanient of property 
placed under the dominion and control of one person in order 
that he may deal with and manage it for special purposes in- 
volving the benefit of others. In few words, the non-existence 
of the English eguitable estate dogg not necessitate the non- 
recogniffon of a t#ust; expect, perhaps, in the very’ rudest 
states of civélization, mist ownership will most certainly” spring 
into being, and tht interes of society require that, within 
certain linlitg-at least, effect ghould be given to these hy 
»Courts -ðf justice. It was thus ‘happened that the primary 
intentions of the framers of the famos Statute of uses 
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failed to be carried out ; the Court of Chancery would not (no 
doubt under the existing conditions. of society as a Court of 
Equity, it could not) allow the statute to execute uses in such 
a way as fo render trusts imposSible. Exc luding then all con- 
sideration of duality eof estates, inasmuch as such a proprie- 
tary phenomenon cannot arise, and any attempt to create it 
would be fruitless, it seems to me that the question which is 
now under discussion ceases to be a question of Hindoo Law, 
in. particular, and is simply a matter to be governed by eules 
of public policy. When once the voluntary alienation of pro- 
perty, t. e. the power of transferring dominion over it to an- 
other is conceded. by law to a proprietor (and this undoubtedly 
the Hindoo Law of Bengal does concede) the terms and con- 
ditions upon which the tyansfer is to be effected cannot very 
consistently be controlled except so far as they may bear 
upon, or be hostile to the general interests of society. - The 
true question, then, at this point is not, does positive law allow 
it, but, does any; law or rule of policy forbid it. Now, obvi- 
ously, it is not generally considered, as of necessity, ,detri- 
mental to the interests of society that powtr and dominion 
over property without any other governing owner should re- 
side in persons boumd to abstain from personal enjoyment of 
the property, & nd to devote*all the proceeds to special pur- 
poses. “Upon a basis of this sort stand all gifts to idols, 
although no doubt the abstract entity, the deity, is made fn 
such a case to appear as the proprietor. So also do founda- | 
tions for public purposes, such as gifts in support of public 
charities, schools and hospitals of which el am happy to say 
there afe many in Bengal owing their origin to themunificence 
ef Hindoo gentlemen. As far ag#l am aware, there are To 
cigcumstances here in any sense parallel. with thoses which in 
feudal times rendered trustestates objectiona ble i in England, a 
and I should find it 4mpossible to declare judicially that Hinz: 
E 2 rat 
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doo Law was such as to render it illegal to vest property in 
trustees for, the purpose of carrying out objects of the just 
mentioned kind. It follows then, I think, that the disposing 
of property through the machifiery of a trust is not of itself 
contrary to law.» But more than this, cur, books of reports 
are literally full of cases in which trusts, particularly trusts by 
Will, form the main substance of the litigation, and I cannot 
find that a single word was ever breathed agdinst the legality 
of these. The case of Hurry Dass Bannerjee vs. Hogg 
reportedein I, Ind. Jur., p. 86, in°which the present Chief 
Justice delivered a considered judgment, is but one example 
among many. It is also worth remarking that Juggunnatha 
in his commentary on text 30, Book 2, Chapter 4, Section 2, 
discusses the nature of a husband’s tenure of certain property 
on behalf of his wife which is supposed to be given to him 
for her (not to her through him) and calls him “a trustee, It 
is clear, I think, that this Hindoo writer, whatever the value 
of his opinion, did not entertain the thought of a trust being 
repugnant to the genius of Hindoo Law. Neither did it 
occur to him to 4scribe the conception of a trust to the growth 
ern ideas. If, then, the disposition by way of trust in 
any paitticular case is illegal and void, this P conceiye, must be 
e purpose aimed at^is such as a*Court of Equity 
nnot lend its aid to enforce. Now, the sole ob- 
ject of the_trust created by the testator in this case, is the 
payment of debt and legacies and of annuities for life to 
persons who were in existence at athe date of the Will, or who 
should dome into extstence before the déath of the testator; the 
plaintiff hineclf, as I have already remarked, does nist Mispute 
t this object is perfectly l4gitimate, and certainly numerous 
authoritie$ pmight,.if necessary be quoted to prove that itis 
e good. ‘The direction to the trusts to transfer at the end of 
the trust is to my mind perfectly unimportant, because the 










moment the active functions of the trustees ceased to*exist, 
the whole right to the property would reside in one person 
alone, who would thereupon become complete proprietor with- 
out any sconveyance. The case of Hurry Dass Bannerjee, 
however, to which I have just referred, furnishes authority in 
support even of a trust to convey. But the plaintiff further 
contends that even if the limited gift in trust to the trustees 
is valid, the disposition of his property made by the testator 


subject to this trust is veid, either wholly or partially, as being” 


firstly in excess of the ¢estamentary power allowed by the 
Hindoo Law, and, secondly, an attempt to control the aliena- 
tion or descent of the property beyond lawful limits*of time. 
In other words, that it is void for being ultra vires or Tor 
transgressing a rule against perpetuity. 

It has been argued very forcibly before me that the Hin- 
doo power of making a Willis the creation of English Courts ; 
that no foundation for it Can be distovered in the written 
sources of Hindoo Law, “and that consequently the present 
exercise of such power if not absolutely illegal, ought, at any 
rate, to be restricted to precisely that extent -within which it 
was first judicially recognized. There seems to me to be 
much that is vague, and. deceptive in this sort of reasoning. 
It is highly iMprobable that the first Will ever made by a 


Hindoo came to be contested in an English Court without the 


fact of its novelty being made the most of in the contest, ant 
the result being carefully reported. Now, the earliest Hindoo 
Will dealt with in a reported suit, was made so long ago as 
1758, and the inferenee is* irresistible, from the SRE the 
Willi iteclf and the mode in which the case was tregted by, the 
Court, that it was not then a stramge occurrence that a Hindoo 
should make a Will or a testamentary disposition | of his pro- 


perty.- In truth I can hard doubt that the judicial decisions . 


in this matter (as iall other matters of development of com- 





mercMl and social economy with which we are acquainted) 
followed on the practice, rather than the practice on the deci- 
sions, and’ if again we are to consider the law as limited by 
the letter of the decisions whieh have taken place Within any 
given ‘period of time, we shall evidently arrive at a testamen- 
tary power as capricious in regard to the subjects upon which 
it may be exercised as pure accident can make it, and there- 
fore most unreasonable in its restrictions. I cannot readily 
` bring myself to accept so unsatisfactory a guide as this. 
The,fact is, as far as I can leam, that the right of a Hin- 
doo proprietor under the Bengal school of law to disappoint 
his heir by making an alienation of all his property, which 
shall take effect at his death, has been asserted, at least in 
practice, for a very long time indeed, even if it is not expr¢ss- 
ly noticed by Hindoo expounders . of the law. The -cases 
cited by the Advocate General commencing * with Doedem 
*Herra Singh vs. Bolaki Singh, Mont. 
Giewrasieit 2 Rep, p. 321, appear -to me to shew 
; distinctly that Wills “have ebeen made 
in Bengal for ¢onsiderably more than a century past. They 
also lead me to think that the amount of litigatian which has 
arisen out of the exercise of the testameptary power has been 
much under-estimated by my tearned colleague, Mr. Justice 
“Markby, in a late case (Koomar Ashima Krishna Deb vs. 
~Xoomar Koomar Krishna Deb) and certainly, if it were open 
to me to form an opinion upon the matter from the cases 
which have come under my own notice judicially during the 
Jast 414 years, I sheuld conclude fhat the practice of alienating 
property hy a” testamentary disposition to the dishevison ‘ef 
ne or more of the heirs ig wide-spread and deeply rooted 
i ‘throughout, Bengal. At any rate having regard to the long 
4 eof judicial decisions whic Makave been given with- regatd 
-to it, I am bound now in this Court to class it as “approved 
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usage,’ which, according to Menu, forms one of the fur ele- 
ments of Hindoo Law. And as I remarked with regard to 
trusts (and @ Will has been well termed a testamentary trust), 
if once i®be conceded that a I4indoo may lawfully defeat the 
expectation of his heirs by making a disposition of his pro- 
perty to take effect on his death, it seems to me, with highest 
respect and deference for the opinion said to Have been lately 
expressed by Mr. Justice Markby to the contrary, that the ex- 
tent and nature of the disposition which he may so make 
must be matter simply of public expediency, and nat of cus- 
tom or usage ; so that, in entering upon the enquiry, whether 
the disposition of property which has been made by*the tes- 
tator in the Will before me is wholly or partially void, I have, 
as I think, to ask, not whether any testator ever did precisely 
the same thing before, ‘but whether that which this testator 
has directed îs forbidden by any general principles of Hindoo 
Law or public policy. 7 

Now, on returning to the Will, we find that the typical 
devise is in the followtng words: “ Unto and to the use of 
Jutendermohun Tagore, for and during the term of his natural 
life, and from and after the determination of that estate to 
the use of. the elelgst son of the said Jutendermohun Tagore, 
‘who shall be Born during my life, for the life of such eldest 
son, and after the determination of that estate to the use of 
the first and other sons successively of the said eldest son Df 
the said Jutendermohun Tagore according to their respective 
seniorities and the heirs male of their respective bodies: issu- 
ing successively ; and upon the failure eor determination of 
«that estate, to the use of the second and othere sons the 
said Jutendermohun Tagore, who shall -be born during my 
life successively, according to their respective sensorities” for 
the life of each of such s%s respectively ; and upon. the fail-. 
ure or,determinatien of that estate, to the use of the first and 
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other sons successively of such second or other sons of the 
said Jutendermohun Tagore and the heirs male of their res- 
pective bodies issuing, so that the elder of the sons of the 
said Jutendermohun Tagore 4orn in my lifetime and his 
first and other sons successively, and the heirs male of their 
respective bodies issuing, may be preferred to and taken be- 
fore the younger of the sons of the said Jutendermohun 
Tagore born in my lifetime and his and their~respective first 
and.other sons successively and the. heirs male of their res- 
pective bodies issuing ; and after the failure or determination 
of the uses and estates hereinbefore limited to the use of each 
of the sons of the said Jutendermohun Tagore, who shall be 
born after my death successively, according to their respec- 
tive seniorities and the heirs male of their respective bodies 
issuing, so that the elder of such sons and the heirs male of 
his body may be preferred to and taken before the younger 
of such sons and the heirs male of their and his respective 
bodies issuing.” It is manifest that the testator has of design 
used English legal phraseology and I think that in constru- 
ing this Will, I must assume he understood its technical force. 
It is, therefore, important that in specifying the interest which 
follows on the devise for life, he uses words which describe an 
estate tail; upon this it is urged on behalf 6f the plaintiff 
that the testator must be taken to intend the creation of an 
estate tail, and as such a form of property is admittedly un- 
known in this country, and is distinguished by incidents, the 
introduction of which would be subversive of Hindoo pro- 
prietary>law, therefore the devise in question must fail, and if 
so, “thé plaintiff as heir-at-law would at any rate become enti- 
ted to the inheritance on the expiration of the life interest. 
I do not think this argument ought to prevail. It is a maxim 
„in England relative to the coWtruction of Wills that the 
Court ought to gather the intention of theatestator from that 
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which the Will expressly or by implication declares; and 
should be astute to give practical effect to that intention if it 
legally can, and I think the same rule should hold here. The 
assumption that the testator Rnew the peculiar meaping of 
the words which he used is a valuable guide to ascertaining 
what he intended to express. But having arrived at what 
he intended to express, I must give it the effect which is 
properly due to it in this Court, and not the effect which jt 
might have in the understanding of the Courts at Westrmins- 
ter. Now, a devise of property to the use of a parsog and 
the.heirs male of his body issuing, appears to me to be fairly 
and reasonably interchangeable with and equivalent*to a de- 
vise “to a person, his sons, and his son’s sons.” But these last 
werds are those which are, usually employed in this country to 
convey a complete right of inheritance according to the Hin- 
doo Law. The testator undoubtedly intends in this place to 
dispose of the inheritance, and I think the Court ought to 
treat his words jas constituting æ gift of the inheritance, in 
the *only form of it Which is known to the Hindoo .Law, 
even although it may be also at the same time evident 
that he desired to impress upon it qualities in regard to 
descent which are .foreign to this country, and which for 
that reason it°càn never bear. It, therefore, appears to me 
that the foregoing recited devise amounts to the creation of 
several successive life interests, each commencing on the tet- 
mination or failure of. the preceding, the whSle, completed by 
the gift of inheritance, to take effect on the expiration of the 
last life interest. It isto be observed that, by the ms of 
the dévise, the takers of these life interest wouldesuccetNvely 
be in being at the testator’s dea*h, each ready to enjoy the — 
testator’s bounty as his time should come, while the future 


taker of the inheritance waa: be unborn. Thus, to use CON-a 


veniené technical Minguage, the life interests were at that time 
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vested, but the devise of the inheritance contingent. I do not 
know whether this state of things still obtains, or whether 
since the testator’s death any persons designated®by the Will, 
as ultingate takers of the inherifance, have been born. "1 they 
have not, the plaintiff, as heir-at-law, tas for the time the 
immediate expectation of succeeding to the inheritance om 
the termination of a life in being, and for*that reason a suff- 
> ciently substantial present interest to entitle him to ask that 
“the property be protected against wa8te. This consideration 
raises aw issue of fact which I canrfot determine at this hear- 
ing. But it is not necessary, I think, that I should determine 
it, for after making the foregoing resume of the Will, I am in 
ena position to say that the alleg gation of waste made by the 
plaintiff falls to the ground. The trustees and executors are 
distinctly empowered by the Will to pay debts and legacies 
out of the personalty, and the selling of the Government 
papers, of which the plaintiff complains, may, as far as any 
thing goes which is stated by the ee have been effected 
for that purpose. > x 
If the view Which I have thus taken of the Will and of the 
rule by which I ought to be guided in dealing with it, be 
correct, it next falls to me to enquire whether thẹọ succession 
of gifts of the property for life“to living pergons, followed on 
‘the termination of the last of these lives by a gift’of the 
iftheritance to a person who was not in existence at the time 
of the testator’s Heath, is either wholly or in part bad upon 
public:grounds. I think the answer is given with singular 
compleseness by the words of the Privy Council in Sreemutty 
ywaComongey Dossee vs. Denobundoo Mullick (9 Modo. Int 
App. 135) “ We are to say Whether there is any thing against 
public cofivenience, any thing generally mischievous, o4 agy 
+e thing against the general princi: of Hindoo Law, in allow- 
ing a testator to give property, whether by® way of remainder 
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or by way of executory bequest (to borrow terms from the 
law of England) upon an event which is to happen, ia atali; 
immediatelyeon the close of a life in being. Their Lordships 
think that there is not; that tlre would bé great general in- 
convenience and publæ mischief in denying such a power, and 
that it is their duty to advise Her Majesty that such a power 
does exist? __ 7 ; 

Mr. Kennedy endeavoured very ingeniously to avoid the 
force of these words by Arguing that the actual decision of the 
Privy Council in fhe case did not in reality upholdea gift in 
future, but only sanctioned the extinction of an interest upon 
the occurrence of a future contingency, leaving the property 
then to descend according to the ordinary law of inheritance. 
Tle distinction seems tome more subtle than material, and T 
do not hesitate to accept the words as of judicial authority in 
their ordinary Signification. 

Mr. Kennedy also argued by analog gy from the express 
rules of Hindog Law relative te alienations zzter vives that 
eventif a gift by Will, to take effect in future, can be good, 
this must be limited to the case where the Uonee is in exis- 
tence, and capable of accepting at the time of the testator’s 
death. I entirely agree with Mr. Justice Markby that there 
is no true analogy between alfenations zzćer vives and gifts by 
Will. It may very well be that a person, while living does not 
divest himself of the rights and responsibilities which attach 
to ownership of property, ung} these are Accepted by the 
alienee, and therefore it maşábe theoretically necessary to the 
pérfecting, of an alienation zzčer vivos thet there shauld be | 
ielingu&Shment on the one side; a acceptance œn the W 
manifested in some form. e S 

, But this reasoning does aint a cee to a case tee testamentary — ue 
dispAaean for the simple reason that death most effec oe 
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accepfS it or not. Of course, in any case when the time arrives 
for the donee to take, if he refuses to accept, then the gift will 
prove inoperative, but that result is clearly indepeadent of any 
question as to whether or note was in existence af the time 
of. the testator’s death, and must happen in all cases alike. 
I conclude that there is nothing in Hindoo Law to prevent a 
testator from making a gift of property to an unborn person, 
provided the gift is limited to take effect (to use the language 


“of the Privy Council) “if at all immediately on the close of a 


life in keing.” It has been faintly said before me that the 
Privy Council have in later cases resiled from the position 
taken by their Lordships in Sreemutty Soorjeemony Dossee 
s. Denobundoo Mullick. I have not been able, however, 
to discover that this is so, and I accept without hesitation the 
state of the law as there enunciated. 

So far then as concerns only the succession of gifts of life 
interests to Jutender and his sons, terminated by the abso- 
lute gift of the inheritance, to an unborn person, the Will is 
in my Opinion unimpeachable, because cach of these gifts-must 
take effect, if ateall, at or before the close of a life in being, 
and the like conclusion would hold with regard tp each of the 
other series of devises taken alone. It weuld seem, therefore, 
that it must be true of them*in the aggregate. But it is 
“argued that when they are all looked at together in their rela- 


_ fions to € = another, and to the trust for payment of debts, 


&c w precede them, it, is seen that the testator has 


_ violated an important rule of public expediency, namely, the 


inst perpetuities which Means, I suppose, that he has 
t ourgd to restrain the free a of the property by 
T š possessor beyond the dyration of a life in being, and for a 

eriod of time which is unreasonably great in regard to pub- 
lic an torest” Ti is Benglble per Mw:s (for although the accuracy 
of tech at age has been aimedeat in the Will, the 










instrument is imperfectly drawn and difficult of interpretation) 
it is possible that the testator in directing how each series 
shall succeea@ upon the preceding, has used words which may, 
ina conceivable state of evefts, have the effect of piaking 
the interest of an unborn person in the one series to com- 
mence at the termination of the individual enjoyment of the 
inheritance by an unborn person in the other. This would 
certainly be outside the limit sanctioned by the Privy Coup- 
cil. But I do not feel called upon now to enquire whether 
this be the case or, not, aifd if it be so what is the legal conse- 
quence, because it is obvious that the second series of the two 
could alone be effected by it, and as long as the pr?for series 
stands, the plaintiff has no claim toa decision of the Court 
upon the validity of a devise which is subsequent to it in order 
of time. No relief to him could be made to accompany the 
declaration of invalidity, and therefore the case is not one in 
which the Court could make the declafation without granting 
relief. It is forcibly urged however, that even the first series 
of devises,namely, thoSe to Jutender and his sons, has net yet . 
commenced to take effect, and never can lawfully come into 
effect, because the testator has postponed it to the gift to trustees 
and it is said thatehis gift to trustees may by its terms endure 
toan indefinitefy-remote period. I have already mentioned the 
nature of this trust; its sole object isthe payment of legacies 
and annuities for life to living persons. Both the legacies ana 
the annuities are given by the Will inabsolete terms without 
the least qualification. It would seem, therefore, that his trust 
must come to an end with the life of the person who may 
prove tò be the survivor of the annuitants. The testatom 
ever, gives somewhat complicated and inexaet instructions to t: 







trustees regarding the payment of the legacies and annuities. : : iS 
First the income of the mows to be invested is to be- applied à -a 






to this purpose, andéf this falls short, the income of the real pi 





is to pe resorted to for the difference only, that particular an- 
nuity of Rupees 25,000 a month is first to be paid out of the 
latter. Then the testator goes on to say : “I furthar devise and 
direct that the various legacief and annuities, givefi by this 
my Will, shall only be paid gradually, and as may be found 
possible by my trustees out of the balance that shall remain 
after such last mentioned payments (véz., the Rupees 25,000 per 
~- month) of the annual income of the real preperty, provided 
always that interest at the rate of five per cent. per annum 
-shall be paid to every legatee or annuitąnt whose legacy or 
annuity, or a portion of whose legacy or annuity shall be 
postponet under the provisions and directions immediately 
~ hereinbefore contained, until the same shall have been fully 
_ paid and satisfied.” The plaintiff's counsel maintains that, under 
moe the loperasion of this clause, the functions of the trustees might 
en in full force for a period much beyond tlfe limit of any 
= life in being. On the Whole, though with some doubt, I think 
. this view is not correct. It seems to me better to conclude that 
_ the testator merely meant to free the trustees from the obkga- 
tion of paying each legacy and annuity in cash immediately on 
; its Siena due, if it could not be paid in full out of the in- 
meat that time. With the view to praserving the corpus 
tac yg he eee them the power òf adjusting tlie payments to 
> ines But I don't think he intended the duties: of the 
osconti nue beyond the life of the last annuitant and 
ive them the opportunity of charging the 
s into rent charges of uncertain duration. 
pot pert me important in this suit 
» point thus raised. — ‘Ifthe ‘terms oS 
sign: fhg e proves fou 2 ee of 


y 
Tin hs 
è 
S 










y 


O 51 
Jee >, 
A 


? AFT 
ANNULLI 
AN A 
‘ 





Las] 


with Jutender’s life estate takes effect at once. For*it ap- 
pears to me that this series of devises is not in any sense 
remainder upon the gift to trustees, and so affected by the 
vice of rémoteness which ma$ attach to the termingtion of 
that estate. Itis rather a present interest subject to the burden 
to the trust, and I think it comes into full effect the moment 
the trust is got rid of, whatever may be the mode of so doing. 


If, on the other hand, the termination is not so remote as fo 


render the trust bad, then the commencement of the interest 
of the devise which, first ®ccurs will be within time, even if it 
proye in the course of events to be that of a person who is yet 
unborn. In either alternative the plaintiff is effecthally ex- 
cluded from the property af present, probably for ever. 
eI believe that I have now dealt with all the matter which 

has been put before the “Court, in support-of the plaintiff's case. 
If any point remains untouched it relates only to the condi- 
tions in regard to descent, restraint of°alienation, and other- 
wise, which the testator may have attempted to attach to the 
ultimate gifts of inherftance. I do not think that, except so 
far as I have already mentioned, he has made*any such condi- 
tions, but whether he has or not, for the reasons which I have 
already given, I thm the plaintiff is not entitled to obtain 
immediate religf of any kind from this Court, and: consequent- 
ly the Court cannot make the declaration which he seeks. 

I am of opinion that the plaintiff has on all points failetl 
to make out a case and that his suit ought to*be dismissed. 

It seems to me right in this case, that the costs of all 
oxic should come out gar eS cotate ihe testatas | 
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In the High Court of Hudicature 


AT z 
FORT WILLIAM IN BENGAL, 
ORDINARY ORIGINAL CIVIL JURISDICTION. 


Ist September, 1869. 
<= GANENDERMOHUN TAGORE, 
à VEV SUS a 
a 2 ~~ WooPENDERMOHUN TAGORÈ; &C. 


THE+ CHIEF. JUSTICE. 


Seal of Bits 
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THIs is a suit brought by Ganendermohun Tagore, thëson 
of the late Prosonocoomar Tagore, a Hindoo, against Woopen- 
dermohun Tagore, Jutendermohun Tagore, and Doogapersaud 
Mookerjee, who were appointed Executors and Trustees 
under the Will of the said Prosonocoomar “Tagore, dated 
the 10th day of October, 1862, and also against Shouren- 
dermohun Tagore, and others, who are devisees under the 
said Will. in 

The suit is brought to obtain certain declarations of right 
and reljef to which = shall have to advert more particularly. 
“above named Jutendermohun Tagore was also a Gevise€é 
under the said Will; and it wis objected that he ought to have 
_ been sued*in his character of devisee as well as in his character 
~of one of the Executors and Trusftes. I am of opinion how- 

l Sei there is nothing in that objectio®, for he is æ party 
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to the suit, and as such can defend his rights as devisee as well 
as those, in his character of Executor and Trustee. It should 
be remarked, that the first three defendants were not sued as 
Executor and Trustees, andethat the words Executors and 
Trustees were used merely by way of description. Furthermore 
in para. 7 of the Written Statement of Jutendermohun Tagore 
he in his character of devisee particularly submits his rights 
and interests unger the Will to the Judgment of the Court. 
o THE WILL ees 
Commences as alee -—— 
“ This is the Last Will and Testament of me— 
“““ Prosonocoomar Tagore of Prosonocoomar Tagore’s Street 


“in the Town of Calcutta, a Membet of the Legislafive 4 


“Council of Bengal. I revoke all Wills and Codicils by me 
“heretofore made. 5 
“I am one of the six sons of Gopeymohun Tagore who 

“ died in the Bengallee year 1225, leaving large real and per- 
“ sonal property, and six sons, namely, Soorjeecoomar Tagore, 
“ Chundercoomar Tagore, Nundocoomar Tagore, Collycoomar 
“Tagore, Hurrocoomar Tagore, and myself. Shortly after 
“my father’s death the said Soorjeecoomar Tagore died, and 
“by his Will after, certain legacies gave and bequeathed the 
“residue of his Bierce and. property to his five surviving 
“brothers. After the death of Soorjeecoomar Tagore, my 
“ mother also died and what had been set apart for her maia- 
“tenance under the Willof my father and algo her Streedhun 
“ fell into the family estate. Afterwards the joint family by a 
“large speculation in Opin and unfavourable decision in a 
e“heawy law suit commenced in “the lifetinte of my father — 
“between him and Messieurs AJexander „and Company znd 
“ Messieurs Baretto and Sons, and otherwise, sustained very 
^ heavy losses and becamginvolved in debt to & very large 
“amount. On thg 16th of Assar in the Bengallee yeat 1 (aug 





“(being the 29th of June 1827) my surviving brothers and 
myself came toa partition and division of what remained of 
“the family property, and each took upon him the payment of 
“an allotted portion of the dePts and liabilities of the joint 
“estate, and deeds of partition and division in the Bengallee 
“language and character were duly executed. I have ever 
“since been separate in food and worship and in every respect 
“ from my said brothers and their descendants respectively. 
“The share of the family property allotted to me and the joint 
“liabilities which I undertook to discharge were nearly equal, 
“but by industry, by success in trade, and more especially. by 
“the enroluments arising from my employment as Government 
~ “and General Pleader in the Sudder Dewanny Adawlut, I have 
“ paid off all those liabilities and have greatly improved the 

a estate allotted to me in partition, and`I have purchased other 

; “ estates and property both-real and personal to a large amount 
Bs. alue the annual profits or income arising from which now 


F 

A “exceed two lakhs and py tiauaand Rupees-and are steadily 
Aea _ “increasing. ° å ~ 
g : = “T have already made Sach provision for my son Ganender- 
oah ár; mohun Tagore as I consider sufficient and he will take no- 
















uing whatever under this my Will. ae 
5 T give, devise and bequeath all my property both real 
sonal of what nature or kind soever unto and-to the 
am pajńauth Tagore, Woopendermohun Tagore, 

te Tegore, and Doorgapersaud Mookerjee, all 
the To wn of Galeutta, their Heirs, Executors, 
rato aig Lepre sentatives ind Assigns, according to the 
re I he Said property. To have andto hotd 

1 Bene easy declared of and con- 
igt- gz ates such of- the, said 
As at ure of persona i 











‘except the jewels household furniture and other articles in the 
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personal use of the members of my family and save and ex- 
“cept Yel gewels, household furniture, books and libraries, 
-“ carriages, horses, farm yard and other articles as the person 
“or persons for the time being beneficially interested in my 
“real estate or the income or surplus income arising therefrom 
“under the limitations and declarations hereinafter contained 
“and made shalt wish to retain for his or their own use) and_ -° 
“thereout to pay my funeral expences and debts and Such 
S legačies as may be payable in the ordinary course of ad- 
“ministration within one year from the time of my death. 
“ And after paying the said funeral expences debts and lega- 
“cies upon Trust to sell and convert into money such portion 
“of my said personal estate as shall remain unexpended and 
“as shall not consist of money or securities for money and to 
“stand possessed of the proceeds of such sale and conversion 
“and of all monies and securities for money then forming 
“part of my estate. In Trust to *nvest the same or permit 
“the same to remain*invested (as the case may be) in the 
“names or name of the said Ramanauth Tagote, Woopender- 
“ mohun Tagore, Jutendermohun Tagore and Doorgapersaud 
“Mookerjee or the ssurvivors or survivor of them or the 
“Executors Administrators or Representatives of such survi- 
“vor (hereinafter called my said Trustees or Trustee) on such 
“good and reliable securities as to my said Trustees or Trustee 
“shall seem fit with power to my said Trustees or Trustee 
“from time to time to alter or vary the said securities and in- 
“vestments or any of them xe their discretion, I desire that 
‘emy satd Trustees or Trustee do and shall out of the ae j 
is dividends and annual proceeds of the said* Trust monies an 1 pesha 
“secyrities pay the several annuities (except the sum of Ee 
x Rupees 1,000 a month giv@n as hereinafter directed for the -e 
“ worship of the Idels) given by this my Will and also | oa, 












“the legacies which shall become or be payable after the said 
“Trust monies shall have been invested under the directions 
“hereinbefore contained so far as the said interest dividends 
“and annual proceeds will suffice for these purposes’and after - 
“payment of such annuities and legacies do and shall pay the 
“surplus unexpended of the said interest dividends and an- 
“nual proceeds unto the person or persons who for the time 
- “being shall under the limitations and directions hereinafter 
“ceantained and expressed be entitlec to the beneficial enjoy- 
“ment .of my real property or of the rents and profits or 
“surplus rents and profits thereof. And so soon as all of the 
e said annuities and Sy i shall have fallen. in and been 


“interested in the said Trust monies and securities and the 
“interests dividends and annual proceeds thereof. In Trust 
“absolutely for the person or persons entitled under the 
“imitations and directions hereinafter contained and expressed 
“to the beneficial or absolwte enjoyment of my said real pro- 
“perty. And as to such of my said tstate as shall be realty 
“or immovabie property or of the nature of realty upon 
a “ Trust until all my debts and legacies shall have been paid 
aa and all the annuities given by this my .Will (except the said 
“sun sof Rupees 1,000 a moñth for the wofship of the said 
S) shall have fallen in and been fully satisfied to receive 
the rents issues and profits thereof and thereout 
Stance to pay such (if any) of the said legacies 
said annuities given by this my Will as my said 
ex the annual incomé derived from the Trust 
tities aforesaid shall be inadequate t defray. 
sum of Pupecs 1,000 a month for the wor- 
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making such payments as aforesaid unto the person or pétsons 
“for the time being to whom (subject to the devise herein- 
“ before madg to my said Trustees) I have given and devised 
“the said*real estate under the imitations and directions here- 
“inafter contained and expressed for the absolute use of such 
“ person or persons respectively. I desire that my said 
“ Trustees or Trustee shall hold the said real estate generally for 
“the use and bewefit of such last mentioned person or persons = 
“for the time being so far as is consistent with the Trusts and 
“ provisions by and in thisemy Will created and contaiped and 
“ I further desire and direct out of the net annual income that 
be to say of the clear annual income which shall remafn after 
“paying all the necessary costs of the Management of my -> 
“estate (including the expence of the establishments in, the 
“ Mofussil and in Calcutta) of the said real property the person 
“or persons fot the time being entitled under the limitations 
“and provisions hereinafter contained to*the beneficial enjoy- 
“ment of the said real property er of the incame or surplus 
“incame thereof “receive for his own use every year Rupees 
“ 2,500 a month or 30,000 a year and that the warious. legacies 
“and annuities given by this my Will shall only be paid gradu- 
“ally and as may be found possible by my said Trustees or 
“Trustee out of the balance that shall remain after such last 
“mentioned payment of the said annual income of the said ` 
“real property. Provided always that interest at the rate at 
“5 per cent. per annum shall be paid to every legatee or an- _ I 
“ nuitant whose legacy or annuity or a portion of whose legacy pe 
“or annuity shall be postponed \ under the previsions anc direc- = | 
ns immediately hereinbefore confained until the same atl- 
E a been fully paid and satisfieda And se soon as al the 
7 legacjes and annuities (save and except. rps Sure 
“ Rupees 1,000 for the worskip of the | 
ár ‘ this Udell hane fates ‘in tit, rai j 
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oe 
“fied” there tr Trust forthwith to convey the said real estate 
“and premises unto and to the use of the person who shall under 
“ the limitations and directions herein contained begntitled to the 
“ bentfigtal interest therein with*and subject to such ahd the like 
“Simitations provisions and directions as ere hereinafter contain- 
“ed and expressed of and concerning the said real estate so far 
“as the then conditions of circumstances will permit and so far 
~ “(but so far only) as such limitations or directions can be in- 
“troduced into any deed of conveyance or settlement without 
“infringing upon or violating any law against perpetuities 
“which may then be in force and apply to the said real estate 
“or the conveyance or settlement of it as last aforesaid (if any 
+ Such law there shall be): c 
“I desire that all the gifts devises and limitations in this 
“my Will hereinafter contained and’ expressed shall be read 
“and taken as subject to the bequest and devise hereinbefore 
““made by me to my Said Trustees or Trustee and also to the 
“various provisions and declarations made by me with refer- 
“ence thereto.” a y i a 
By the 5th paragraph, the Testator made provision for cer- 
tain Idols at Moolla Johur in the 24-Pergunnahs, but nothing 
turns upon that part of the Will, as by tha 2nd Codicil, dated 
the 25th day of July, 1868, the Testator- r@voked the 5th 
_ paragraph of his Will and any other paragraph relating to the 
Said Idols. 
5 ne By the ‘6th Qaragraph, the Testator after reciting that his 
etc’ daughter Sorrosoondery Dabee married Sreenauth Moo- 


A it SA aos had: “since pied leaving a son, ee ese 







“his. third detr aaNet Dabee, jointly titi 
S EA 600 mee a mionth; so ate as they 
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daughter, in the event of a separation, whether the same should 
be voluntary or caused by the death of either of them. 

By the zth, 8th and roth paras. large legacies were given 
to the Testator’s grandchildrewand other relations who should 
be living at the timg of the Testator’s death to be invested 
in certain events in the names of the Trustees during the mi- 
norities of the legacies. 

The 7th, 8th and roth paragraphs are as follows :— 

7. “I give and bequeath the sum of Rupees 50,0@0 to 
“each son and Rupees 25,000 to each daughter living at the 
s time of my death of any of my said three daughters and I 
s direct that the legacy hereby given to each such son or 
“ daughter who shall have attained the @ge of.21 years shall 
“ be paid to him or her as the case may be as soon as con- 
“veniently may be after my death and that the legacy thereby 
“ given to each and every such son or daughter who shall not 
“have attained the age of 21 years shall be invested in Go- 
“vernment Securities in the names or name of my said 
“ Txustees or Trusteeawho shall stand possessed thereof. In 
“ Trust to transfer assign and make over the same to him or her 
& whose legacy is represented thereby upon his or her attain- 
“ing the age of 24 years and in the meantime and until it is 
“transferred aSsigned and nade over in Trust to receive and 
“accumulate the interest of the said legacy or Government 


“Securities investing such interest from time to time as civ- — 


“cumstances admit in Government Securities also.” 

8. “Igive and devise to each son and each daughter living 
“at my death of any ef my Said three daughters and who shall 
é*not leave attained the age of 2r years the sum of, Rupòs 100 


z per month until he or she as the case may be shall attain the n r 


“age of 21 years and I give and bequeath to each soa and each 


p ros 
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“daughter living at my death of any of my said three. daue . 


..$Cters and who shak at the time of my death have gatai 
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“ whorshall after my death attain the age of 21r years the sunt 
“of Rupees 200 per month during his or her life as the case 
“may be. If any son or daughter or sons or daughters of 
“any° of my said daughters shall be unmarried at the time of 
“my death I give and bequeath the sum,rof Rupees 10,000 to 
“each and every such unmarried son and daughter (which 
“shall be payable to the guardian of suclf son or daughter if 
“any such guardian there be) for the purpose of paying for 
“ his,or her marriage buying jewellery-and defraying the like 
“ordinary expences. Provided atways .that such sum of 
ss Rupees 10,000 shall not be payable except for or to a per- 
“son who is actually about to be married.” 
a `ro. “I give and bequeath to the male descendants CuRe 
“ natural or adopted of the late Hurrymohun Tagore the uteriae 
“ brother of my late father who shall-be living at the time 
“of my death the sum of Rupees sixty thousand to be 
“equally divided amongst them the share of each who shall 
“ have attained the age of 21 years to be paid.to him as soon 
“as may be after my death and the skare of “each who shall 
“not have attained the age of 21 years to be retained by my 
“Trustees or Trustee who shall hold the same in Trust to lay 
“out and invest the same in Government „Securities and to 
ar SS the interest accruing therefrom cand invest the 
-“ same from time to time and in Trust upon his attaining the 
so arial to him whose legacy is Be eine thereby.” 
‘By the rith para. the Testator directed “ That each of 
“the legacies and bequests or shafts by-me hereinbefore made 
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$: “sha koe deemed and takén to have vested in the severalo 
es atees to whom, they arg by me bequeathed immediately 





rape ppor my, death and that in case of any of the said legatees: 
dying after my death but beforceattaining the age at which 
ent is to be made to them “under the. provisions herein 
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‘contained his her or their legacy or share shall be pay&able as 
“he she or they respectively shall by Will direct or in case of 
“intestacy $o the personal representatives of such legatees or 
“ legatec“s soon as convenientl¥ may be after his or her géath.” 

” By the 13th para.ethe Testator gave 10,000 Rupees to the 
Calcutta District Charitable Society and a like sum to the 
Native Hospital, and directed that the amount should be in- 
vested in Government Securities and made over by his said , 
Trustees to the managess governors or Trustees as the ecase 
might be of these charities. He also directed that his 
Trustees as soon as conveniently could be after his death should 
invest such a sum of money taken from his personalty or by 
degrees from the income of his real estate at the direction of > 
his Trustees as would produce the monthly sum of Rupees 
1,000 for the purpose “of defraying the expences of a Law 
Professorship fn the University of Calcutta to be established 
and called the Tagore Law Professorship, and of the printing 
and gratuitous distribution of notless than 500 copies of the 
lectures. , x 7 3 

The same paragraph contained the following recitals and 
devises. “ Whereas I am, amongst other property, possessed 
“of and entitled te a Zeminđary or Talook called Pergunnah 
“ Patleadah artl-Kismut Patłtadah in Zillah Rungpore subject 
“to an-annual consolidated jumma payable to Government of 
“Rupees 40,555-13-3 and I am also possessed of and entitleel 
“to other estates and property in Zillah Runmgpore and other 
“ Districts and also to a Ghaut which I have erected and built 
“on the river bank side of the Strand Road in Calcutta and 
é*also to land and buildings opposite the reto abutting © and 
“near to the said Road and alsoato the Boituckhanah house 
“land and premises where I usually reside and alsoo various 

‘other parcels of real estate. And whereas the fFequent divi- e 
“sion and subsdivésion of estates in Bengal is injurious alike 
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“to tHe families of Zemindars and to the Ryots who are in 
“consequence oppressed by numerous and needy landlords 
“having conflicting interests whence arise disputes and litiga- 
“tions., And whereas I have béstowed much time and money 
“on the improvement of my estates an@ of the condition ‘of 
“the Ryots and tenants thereof and I am desirous that such 
“improvement should continue to go on`and should not be 

e “jnterrupted by any division of the said estates or disputes 
“i coacerning the same. Now therefore I give and devise 

“ (subjecg always to the devise to thé said Ramanauth Tagore, 
“Woopendermohun Tagore, Jutendermohun Tagore and 

“ Doorg&ipersaud Mookerjee hereinbefore contained) all the 

e “real property of what particular tenure nature or kind soever 
“and also library horses carriages farm yard furniture of the 

“ Boituckhanah jewels gold and silver’plates &c. which I shall 
“at the time of my death be possessed of or entitled to. To 
“and for the following provisions and declarations that is to 
“say unto and to the use ofthe said Jutendermohun Tagore 
“for and during the term of his natural*life and from and After 
“the determination of that estate. To the use of the eldest 
“son of the said Jutendermohun Tagore who shall be born 
“during my life for the life of such eldest ason and after the 

- “determination of that estate. “To the use Of the first and 
“í other sons successively of the said eldest son of the said 
$ *Jutendermohun Tagore according to their respective seniori- 
“ties and heirs Male of their respective bodies issuing suc- 
“cessively and upon the failure or determination of that 
/Spesitate. To the use of the second and other sons of the said 

à dermohun Tagore who shall be born during My life 





F merir acccrding to their respective seniorities for the 
“life of cach such, sons respectively and upon the failure or 
= o R of- that estate. are the: use of the first and 
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“said Jutendermohun Tagore and the heirs male of” their 
“ respective bodies issuing. -So that the elder of the sons of 
“the said Jwtendermohun Tagore born in my lifetime and 
“his first And other sons succS&sively and the heirs male of 
“their respective bodies issuing may be preferred to and taken 
“ before the younger of the sons of the said Jutendermohun 
“Tagore born in my“lifetime and his and their respective first 


“and other sons successively and the heirs male of their res- 


‘“ pective bodies issuing.e And after the failure or deterména- 
“ tion of the uses and estates hereinbefore limited. eTo, the 
“us¢ of each of the sons of the said Jutendermohun Tagore 

“ who shall be born after my death shecessinely, according to 
“their respective seniorities,and the heirs male Òf their respec- 
“tive bodies issuing. So that the elder of such sons -and the 
“heirs male of his body ‘may be preferred to and taken before 
“the younger of the sons of the said Jutendermohun Tagore 
“born in my lifetime and his and their respective first and 
“other sons successively and the heir male of their respective 


“ bodies issuing. And ‘after the failure or determinatian of 
“the uses and estates hereinbefore limited. *To the use of 
“each of the sons of the said Jutendermohun Tagore who- 


“shall be born after my death successively according to their 
“respective senidrities and thé heirs male of their respective 


“bodies ‘issuing. So that the elder of such sons and the heirs ` 


~ 


` 


“male of his body may be preferred. to and fake before the 


“younger of such*sons and the heirs male fof their and his” 


“respective bodies issuing. And after the failure or deter- 
“ mination of the uses afid eerie hereinbefore limited. -Then 
«eô the tise of Shourendermohun Tagore the Second sth GE 


“ ay brother Hurrecoomae Tagon for the term of his natural rt 





“to eh, uses ag for and «pon Such limitations Tadi ere 


“to such provisions fer the use and benefit of the several Soni > 
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“of the said Shourendermohun Tagore successively and the 
“sons and the heirs male of the respective bodies of such 

A several sons successively as are hereinbefore dechared respect- 
“ing the several sons of th€ said Jutendermohur Tagore 

“ successively and the sons or heirs male of their respective 

“ bodies successively as fully as if the same had been here 

“ repeated substituting the name of the sdid Shourendermohun 

- “Tagore for the name of the said Jutendermohun Tagore. 
“€ Aad after the failure or determination of the said several 
“estates. and uses hereinbefore limited then to the use of the 
“first and other sons of Lullitmohun Tagore now deceased 
“who Was the cuales son of my cousin the late Woomanundun 
N Tagore and of the several sons ef the said first and other 
— “sons of the said Lullitmohun Tagore and the heirs male of 
= “their respective bodies successively in such manner and upon 
: 2 “such limitations and subject to such provisions respectively 
asi is and are herein declared respecting the several sons of 

v D “the said Jutendermohun Tagore and the sors and heirs male 
of: _ of their respective bodies of the said sns of the saiel Jutender- 
ai i “mohun Tagore as fully as if the same were here repeated at 
ae length. So that the elder of the sons of the said. Lullitmohun 
i igore and the sons and heirs male of thle respective bodies 
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“his several sons and the heirs male of the bodies of such 
“sons respectively -as fully as if the same were herein repeated 
“at length. eSo that the elder of the sons of the said Woo- 
‘pendermohun Tagore and tlfe sons and heirs male, of the 
“respective bodies ofe such sons successively may -be preferred 
“to and take before the younger of the said sons and the sons 
“and heirs male of the respective bodies of such sons. And 
“after the determination or failure of the said uses and estates , 
“then. To the use of¢the first and other sons of Brijenglens 
<“ mohun Tagore now deceased the third son of the said Woo- 
“manundun Tagore and the several sons of such first and 
“other sons and the heirs male of the respective Bodies of 
“such several sons successively in such mannemand upon such æ 
“Jsmitations and subject to such provisions as is and are here- 
“in declared and contained respecting the several sons of 
“the said Jutendermohun Tagore and the heirs male of the 
s pecs of such sons respectively as^ fully as if the same 
‘were here repeated at length so #hat the elder of the sons 
“of the said Br ijendefmohun Tagore and the sons and, heirs 
“ male of the respective bodies of such sons successively may 
“ be perferred to and take before the younger of the said sons 
aon the sons and dgirs male of the respective bodies of such 


“sons. Provided always and T hereby declare that any and every 
“ son adopted according to Hindoo Law shall in respect of all thé 


“ devises limitations and provisions in this my Will contained , 


“and may be deemed and taken to be a son of the body of his 


“adoptive father and that in respect of cach male child born ee 


“(a son has been adopted-by his S father every such last “mentioned — 












“of his adoptive father within themeaning of this my Will and d à k 
« shail be capable of so taking as a son heir male of | the badly of his 
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« Nrvections from such husband to her to adopt a son or sons shall 
“(whether such son be the first son adopted by such widow itn 
“pursuance of directions fron her deceased husbang or whether 
“he be a son subsequently adipicd by her in pursuaice of such 

“ directions but after the death of a first av other son so adopted 
“by her) be in all respects for the purposes of this Will taken as 

“ an adopted son of such husband and shall take under this my 

. “ Will exactly as if he had been adopted by sueh husband in his 
a Life time. And I declare that in thee cons truction of this my 

“ Will sons by adoption shall aliðays be.,deeme d younger than 

r and be postponed to sons who are the issue of the body of their 

~- father and that the elder line shall always be preferred to the 

~ younger and Paz every elder son of cach heir in succession by 
“descent and failing descent by adoption and liis issue or keir 

-, £ males by descent and failing descent by adoption shall be pre- 
__ “ferred to every younger son and his issu or heir male by descent 
“or adoption to the exclusion of females and their descendants 
“and to the exclusion of aÑ rights and claims Jor provision or 
““qjuaintenance of any, person male or female out of. the estate. 
“And I declare my Will and intention to be to settle and dis- 
“‘pose of my estate in manner aforesaid as fully aud completely 

“as a Hindoo born and resident in Benggé may give or control 
“the inheritance of his estate or & Hindoo purcBaser MAY VEZU- 
be ouveyance or descent of property purchased or ‘acquired 
and not Sage to.any law or custom of E eee whae = 
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“up in a due state of repair and to use as his residence in 
“ Calcutta the said Boituckhanah houses and premises where I 
“now residegand make use and enjoy my library horses car- 
“riages farm yard furniture inthe said house and jewe]s gold 
“and silver plates &c. in my use or possession then and im- 
“ mediately thereupon the devise and limitations in this my 
“Will contained ard declared shall wholly cease and de- 
“termine as to kim and the person next in succession to him . 
“under the limitations aforesaid shall at once succeed as & the 
“ said person as permitting or suffering the said prgperty or 
“any portion thereof to be sold for arrears of Government 
“Revenue or so ceasing to keep up in a due state of repairs 
“and to use as his residence my said Boituckhanah house fad ~ 
“then died. And I empower and authorize any person (after 
“my said estate shall céase to be vested in my said Trustees or 
“ Trustee) for fhe timè being entitled in possession to my said 
“real estate under the limitations in this my Will contained 
“to manage and improve the same at their discretion and to 
“ grant leases or pottæďhs thereof or of any parts thereof for 
“any term of years not exceeding 20 years im possession from 
“the date of. making such lease or pottah and so as the net 
“rent be reserved epnd no fine premium or salami be given or 
“taken and so%s the lease oF pottah contain a proviso or con- 
“ dition: for re-entry on non-payment of the rent for a period 
“not exceeding 3 years after the same shall become due or on 
“breach of any of the covenants or terms to be contained in 
“ such lease or pottah.” ; EE gee 
By the 14th paragraph, the Testator gave authority t to Mei 
Trustees to manage his estates. It as follows %=—= so 6: 
“T hereby authorize and empower my said Trustees or 
es Trustee to manage my estate in all respects at their discre- - 
“tion and as they shall thimk most for the benefit of my estate Š 
“and Ldeclare tha when any difference of opinion shall i 
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“amohe my said Trustees as to any matter connected with 
“the management of my estate the opinion of the majority 
“of my said Trustees for the time being shal prevail and 
“that if they shall be equally @ivided in opinion thef that the 
“question shall be decided by the casting vote of the said 
“Jutendermohun Tagore and after his death of the eldest 
“Trustee. I direct my said Trustees dr Trustee so long as 
~ “my said real estate shall remain vested in them to employ 
“Deorgapersaud Mookerjee without*prejudice to his legacy 
“under this Will as the Superintendant Qr Manager for the 
““whole of my estates who shall manage and transact all the 
+ affairs ‘connected therewith under the supervision and dires- 
~ “tion of my said Trustees or Trustee and to whom my said 
“Trustees or Trustee shall pay any such salary as they nmy 
“think proper not exceeding in the whole the sum of Rupees 
“500 a month and I desire that the persons employed by me 
“in any of my establishments both in Calcutta and Mofussil 
_ “atthe time of my death «hall so far as is possible and con- 
_ “sistent with the good management of my estate be kept on 
“and retained by my said Trustees or Trustee in the same 
ee “office as that which they hold at the time of my death or 
“one as similar thereto as circumstances yall admit of.” 
ph he 1 gst paragraph provided” for a contimuAl succession of 
; new appointments as follows :— : 









ee by declare that if the said Trustees hereby appoint= - 










of t hem shall die in my lifetime or if they or any 
eS ustee or Trustees to be appointed as here- 

V 1 shall after ny death die or- -desire to be 
ref Ise © Become incapable to act ther? and 35» 


; a bi ustee (and for this eae wee 





‘or refusing or becoming incapable to act. And uponevery 
“such appointment the said Trust premises shall be so trans- ` 
ferred that {he same may become vested in the new Trustee 

or Trus®eces jointly with the surviving or continuing Trustees 

r Trustee or solely eas the case may require and in every 
such new Trustee shall (as well before as after the said Trust 
premises shall have* become so vested) have the same powers 

“ authorities and discretion as if he had been hereby originally a 


= 


‘appointed a Trustee. e Provided always that the number of 
“ Trustees shall be kept up to four and that when a,vacancy 
“occurs a new Trustee shall with the least possible delay be 
“ appointed.” $ 

By the same paragraph the Testator appointed the said ~ 
Ramanauth Tagore, Woopendermohun Tagore, Jutendermohun 
Tagore and Doorgapersaud Mookerjee, Executors of his said’ 
Will. 

By a first Codicil, dated 23rd March, 1868, further legacies 
of 10,000 Rupees each were ¢fverto the sons and daughters. 
ef the Testator’s grartidaughter Myasoondery Dabee hy his 
daughter Hemsoondery Dabee living at the time of the death. 
of the Testator to be vested in certain cases in Government 
Securities in the names of the Trustees during the minorities 
of the respectite legatees, affd by the 2nd Codicil to which I 
have already referred, the Testator declared that his Executors 
should expend the sum of 35,000 Rupees for the erection of 2 
building for the accommodation of a Sanscrit school establish- 
ed by the Testator. iia 

It is alleged in the plaint that the Testator died on he 30th 
August? 1868, leaving the plaintiff his only son and heir accord- 
ing to Hindoo Law, also his two Aaughterse-the said Sreemutty — 
Sreegoondery Dabee and Sreemutty Hemsoondery Dabee, 
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sum Cf 600 Rupees, and each of the said grandsons to a 
legacy of 50,000 Rupees independently of the other legacies 
given by the Will and Cidicil. 

It ‘ig also stated that the thfte first named Jelenaa took 


upon themselves the administration ofethe estate, and that 


Ramanauth Tagore, one of the Executors and Trustees named 
in the Will, has not in any way acted or iftermeddled with the 
estate yinder the Will or either of the Codicile, that there was 
no sen born to the said Jutendermohum Tagore in the lifetime 
of the Testator and that Jutendermohun „had not at the time 
of the filing of the plaint any son, that part of the Testator’s 
estate wads ancestral estate, and that his subsequent acquisitions 
were made with the aid of ancestra] property. 

Six issues were laid down by the Lower Court for trial. 
They are as follow :— 

First—Does the plaint disclose any cause of action ? 

Second—Did the Testator die zz¢estate with respect to any 
and what portion of his estate ? Š 

Third—Was any and what part of the immoyable spro- 
perty of the Testator ancestral estate, and, if so has the Testa- 
tor power to dispose thereof by Will ? F 

Fourth.—Are any and whichof the gifts or limitations: con- 
tained in the Will and Codicils of the Testatervoid in law ? 

: Fifth—ts the plaintiff entitled to any and what mainte- 
nance out of the estate of the said Testator ? 

Sixtt— Have. the Executors defendants misapplied any, 
and what portion of the Testator’s estate ? 

It is not contesded nor could it be contended with any 
hope of success that a Hindoo according to the Bengabschotd 
is incapable of making a WiN. It was attempted to be shown 
that the will was void as to ancestral estate, and that the plain- 
tiff is at any rate entitled to maintenance, but those points are 
in my opinion wholly untenable. The Bengal school, makes 





no distinction as to the right of alienation by sale, gift Will, 
or otherwise between ancestral and self-acquired property. In 
Negalutchmee Ummal versus Gopoo Nadaraja Chetty, 6 
Moore’s Indian Appeals, 344, it was said by Lord Kingsdown 
throughout Bengal, aman who is the absolute owner of pro- 
perty may now dispose of it by Will as he pleases whether it 
be “ancestral or not;”” so in Beerpertab Sahee versus Rajender- 
pertab Sahee, decided by the Privy Council on 4th March, 
1868, 9 Weekly Reportef, p. 28, it was said—“ It is too 4ate 
to contend that begause thè ancient Hindoo treatises make no 
mention of Wills, a Hindoo cannot make a testamentary dis- 
pasition of his property. Decided cases too numerous to be 
now questioned have determined that the testamentary power. 
exists, and may be exercised at least within the limits which 
the law prescribes for alienation by gifts intervivos. See also 
the case of Soorjoomonee Dossee versus Denobhundoo Mullick, 
6 Moore’s Indian Appeals, 135, same case 9 Moore’s Indian 
Appeals, 135. $ AAS 

Iam of. opinion that the plaintiff is not entitled to mainte- - 
nance. Even if he would have been entitled to it, if wholly - 
unprovided for (which I think he would not have been,) he 
cannot have a righteg maintenance after the receipt from his 
father as a nupttai gift of an State yielding an annual income 
of Rupees 7,000 a year, as to which, see the Sih and roth“ 
paragraphs of the plaint. . N 

It is contended on the part of the plaintiff that the 
devise to Jutendermohun and all the subsequent- devises 
are void, and the 4th issue raises thea questicns whether 
amy and which of the gifts and limitations in ‘the Will 
and Codicils are void in law. H will be more convenient | 
to try the 4th issue before the Ist and 2nd; as és 


3rd it is clear that part ee the Testator's property 4 3 z er 
ancestral se te ioe See aaa see a 
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The first estate, both in the real and personal estate, is 
created by the devise to the Trustees, by which the whole of 
the Testator’s property both real and personal, ef what nature 
and kind whatsoever was deVised and bequeathed to them, 
their Heirs, Executors, Administrators, Representatives and 
Assigns, according to the nature and tenure of the said property, 


to have and to hold the same upon fhe Trusts declared in _ 


the Will. g 
a“ In the 14th paragraph of the plaint, the plaintiff submits 
“that the Trusts and limitations sđve so far as the same are for 
“the payment of debts, legacies and annuities are wholly, void 
“as being an attempt to create estates and interests unknown 
“to the law and usages of Hindoos and as tending to a per- 
petuity.” s 
~ In the third prayer, the plaintiff asks that it may be de- 
-clared “that the Trusts and limitations in and by the said Will 
“declared of the reSidue of the estate of the said Testator 
“after payment theredut ef the funeral and testamentary ex- 
‘“ pences of the said Testator and of the legacies and annuities 
“given by the said Will are wholly void in law and invalid, 
“and that the Testator has died intestate in-respect to the 
E E “said residuary estate, and that the plajntiff is entitled to the 
Ms ame, or that in case the Cort may not d&cree the plaintiff 
be peupitled to such relief, it may be declared-that the 
Si ag limitations of the said residue are invalid and void 
exes ; so far as they confer an interest on the said 
hu: 1- Tagore during his life, and that the plaintiff 
req to be entitled to the said residue after the 
e said Jutèndermohun Tagore.” e ʻe 
to ter into the eankideration whether 
hey relate to the payment of debts, 
e m yl alid @r not. — -Their validity to that 
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case so far as it relates to the first life estate in the rea? and 
immovable property, vzz., that devised to Jutendermohun. 

It has beqn contended that the devise to Jutendermohun 
is void ; 1%, because a Hindoo® has no power to devise an 
estate to Trustees for the use of another person ; 2ndly, be- 
cause a Hindoo cannot by Will create a qualified or particular 
estate, but must, if Re devise at all devise, to ise an expres- 
sion of one of the learned Counsel for the appellant, his whole 
bundle of rights; 3rdly,ebecause the devise infringes the ryle 
of law against PERE . 

Similar objections have been made, with reference to the 
other devises. The consideration of them, so far aə they 
relate to the devise to Jutendermohun, Will suffice for the 
whale. ‘ 

With reference to the first objection, vis., as to the power 
of a Hindoo to Gevise upon Trust, I concur in the conclusion 
arrived at by the learned Judge who decided the case and who 
has pointed out that the contention. is curiously inconsistent 
with the plaint which submits that the Trusts and limitations 
of the Will are void ercept so far as the same are for the pay- 
ment of debts, legacies and annuities. 

The case of Coqmar Ossina Krishna Deb against Coomar 
Coomar Krishn# Deb, was ced in support of the position 
that a Hindoo could not devise to Trustees. In that case 


which is reported in the.2nd Volume of the Law Reports,« 


page 36, I said “I am not aware of any rule of the Hindoo 
Law by which grants intervivos or gifts by -Will in perpetuity 
are expressly prohibited,- but it appears to, me that they are 
qwite cortrary to the whole scope and intention Sf the Hindeo 


Law, and that there are no means accordjng to that law by 


which „Such gifts or grants can be effected. The Hindpo Law, : = 


so ‘Yar asi cam acquaintedswith it, makes no provision for 


Ske 


Trusts. |“ It appgarseto me that Aer out of the question — Bae : 
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“the*case of religious endowments, the consideration of which 
“is wholly unnecessary in the present case, a devise by a 
«Hindoo upon Trusts which would be void as g condition, is 
“void, in the shape of a Trust.” ° 

- But although the Hindoo Law contains no express provision 
upon the subject of uses or Trusts I see nothing contrary to the 
spirit and principles of the Hindoo Law iñ a devise to Trustees, 
giving a beneficial interest to a person toe whom it might 
have been given by a simple devise ewithout the intervention 
of Trustees. It may be said of Trusts, as it has been said of 
Wills (in the case of Beerpertab Sahee versus Rajenderpertab 
Sahee to which I have referred Privy Council Cases, 9 Weekly 
Reporter, page 28) that it is too Jate to contend that all gifts 
or alienations upon Trust are void, because the ancient Hingloo 
Law makes no express mention of them. All that I laid down 
in the case of Asima Krishna Deb was, thaf a devise fora 
purpose which would “be void as a condition would be void in 
the shape of a Trust} and I now add that in my opinion a 
Hindoo cannot by the intervention of Trustees | create any 
beneficial interest which he could not create in substance with- 
out the intervention of Trustees. I will take for instance the 
present case. The legacies and annuities were all bequeathed to 
persons in existence at the time tf the Testator’s death. They 


‘have not been objected to by the heir-at-law, and may be 


“assumed to be valid charges upon the estate according to the 


Hindoo Law, —they might have been directly charged upon the 


~- rents of the estate without the intervention of Trustees at all. 
The balance of the net annual income-of the immovable estate, 


after paying the necessary costs of management andethe sum 


ED 2,500 Rupees a month $o the person entitled to the benefi- 


cial enjeyment of the property, was intended to be applied 


oA in aid of the annual income derixed from the movable estate, 





f if that income should be insufficient fomthepayment of such 
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of the annuities and legacies as were by the Will directed to be 
paid gradually. 

The intention of the Testator in that respect might have 
been carried out without th@appointment of Trustees; and 
there is nothing contrary to the spirit or policy of the Hindoo 
Law in directing that intention to be carried into effect by 
means of a Trust. - 

It was probably considered by the Testator that it would 
be much more conveniegt that the management of the estate, 
the collectioh of the rents, and payment of the Government 
Revenue, &c., should be left to Trustees, than that each legatee 
and annuitant should have a separate charge upon the estate 
for his annuity or legacy to be recovered against the devistes 
fog life or in tail, who might be minors when the estates should 
vest in possession. = 

Indeed by the very act of charging an estate with the pay- 
ment of a legacy or annuity, the devisee of the estate subject 
to the charge would bea Trustee foy the payment of it. There 
is nọ magic in®* the word “ Trustee’—It does not necessarily 
imply that the person called Trustee holds the legal estate and 
the beneficial interest devised to the cestwz gue Trust, and that 
the latter has the equitable estate only in such beneficial interest 
— under a Syséem of jurispsadence in which complete rights 
are administered and full justice done by a single Court, instead 
of by two different Courts, one administering what is called 
law, while the other administers what is called equity, each 
being as much a part of the law of theland as the other, there. 
is no distinction between legal and equitable rights, or legal 
and equitable estates. Pah ~ à 

- The person who has a certain beneficial interest to be. 
derived out of an estate, may eE have a right to the property 
dut of which that interest jssues. One mañ may have a right È 
to manage ap gstaty, to collect the rents and profits, and after 





payment of the expences of management, to divide the net 
proceeds amongst others, or to retain a share of them himself ; 
others may have a right as legatees or annuitants merely to 
participate in the net proceeds without having the* right to 
manage the estate or to collect the rents or a right to take 
and appropriate to themselves exclusively any portion of the 
whole mass of property whether in money*or in kind collected 
as rent. The holder of the estate is entrusted- with it under 
the confidence that he will perform his duty, and an obliga- 
tion is imposed upon him by his accepting the estate devised 
to him subject to the Trust or confidence reposed in him.— It 
appears to me that it makes no difference in reality whether 
an estate is devised’ to a person ypon Trust out of the net 
rents to pay legacies or annuitfes and to retain the surplus fər 
his own use or is devised to that person charged with or subject 
to the payment of such legacies or annuities. 

I see no reason why a Hindoo should not devise an estate 
subject to a charge for -maintenance or subject to the pay- 
ments of annuities or legacies to certam persons, whether he 
is bound to provide maintenance for them or not. If he can 
so charge the estate, there is no reason why he should not be 
allowed to devise it to Trustees upon Trust tọ pay such mainte- 
nance or such annuities or legattes out of the*rents and pro- 
fits. In the latter case, there isan express Trust, in the-former 
‘there is an implied one. If maintenance is charged upon an 
estate in a case governed by Hindoo Law, an English Court of 
Justice would enforce the charge by treating it as a lien on the 
estate, and a lien creates a Trust, see Story’s Equity Jurispru- 
_ dence par. 1217 see also id. para. 1244. The High Court tm 
the exercise of Original Jugisdiction has not ceased to be a 
Court of Equity. It administers the same substantive law 
and the same substantial Equity as the late Supreme Court 
would have . administered, though it detesmings all thg rights 
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of the parties whether legal or equitable in one suit, arfd this 
whether the determination is based on the law of England or 
on the Eqyity of England or on the Hindoo or Mahomedan 
Law—cl&use 18 of the Lettérs Patent of the 14th 9f May, 
1862, and clause 19 af the Letters Patent of the 28th Decem- 
ber, 1865. 

If a Hindoo in Bengal were to devise an estate to his sons 
charged with the payment of specific monthly sums for his 
widows or daughters of daughter’s sons, a Court of Justice 
could not hold that the estate or any part of it pasged to the 
widow or daughters or daughter's sons; they would merely 
hold that the estate was vested in the sons, subject to the 
charges for maintenance. „A Court such às the late Supreme 
Ceurt which was a Court of common law and a Court Equity 
could not give the widows and daughters possession of any 
part of the cGState, but would enforce the lien and treat the 
devisees as Trustees, and they would do the same thing if an 
estate were devised to Trustees in Trust for his minorsons with 
charges for maintenarce for widows and daughters, &c. | 

The late Supreme Court might possibly heve held that the 
suit, even though depending upon Hindoo Law which made no 
distinction betweeg Law and Equity must be brought within 
its Equity Jusisdiction, betause the estate was given to one 
person-and the beneficial interests to others. The High Court 
in the exercise of its Original Jurisdiction would enforce th 
charges in the same manner without considgring whether the 
suit to enforce them were within its common law or Equity 
Jurisdiction for that distinction has been abolished. A Court 
in the Mofussil is not a Court of Equity distirfet from a Ceurt 
of law. It is governed by the general rules of Equity, justice 
and good conscience which is the law in cases to which no other | 


substantive or express law, applies. Equity i is as much the ae oa 


of the land, as awy other law, and Courts of pee Saas 
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maintained by the State to administer that portion of the law 
which consists of Equity as wellas any other portion of the law. 
Such a Court would enforce payment of the emaintenance 
holding that the claimant is inSisted to try that law Which the 
Court has to administer, and the High Court would do the 
Same on appeal from a Mofussil Court. See Letters Patent, 
Section 21 whether you call the holders of the estate Trustees 
‘ar by. any other name, or the charge a lien*or by any other 
nan, the charge would be enforced by compelling those to 
whom the estate passed subject tto the .charge to pay the 
amounts charged upon it and by making the estate liable in 
cases in*which Equity and Justice might require it. > 
“It is clear that under the Hindeo Law, a man to whom an 
estate is conveyed may not have the beneficial interest in fhe 
estate, see the case of Gossain versus Gossain, 6 Moore’s 
-Indian Appeals, p. 53. In that case, it ‘was held that where a 
purchase of real estate is made by a Hindoo in the name of 
-one of his sons, the pfesumption of the Hindoo Law is in 
favor. of its being a benamee purcha$e and although iñ the 
particular case the conveyance was in the English form of 
lease and release, the son in whose name it was parchased was 
declared to be a Trustee for the father. ee $ 
Soin Doorgapersaud Chowdry versus Tarapersaud Roy 
Chowdry, 4 Moore’s Indian Appeals from the Suddér Court 
which was not a Court of law distinct from a Court of Equity 
held one man tbe a Trustee for another, though to the mere 
Hindoos, see also Rajah Nursing Deb versus Rajah Kailas- 
nath and others, ə Moore's Indian Appeals, 55, and the case 
of Hurry Doss Bannerjee versus C. S. Hogg, 1 Indiar? Jurist, 
Old Series, 86, cited by Mre® Justice Phear. Numerous other 
cases to the same effect might be referred to, if necessary. 
_ By the Roman Law, every one*who had a right to make a 
Will might thereby create a fidei commisstn, Wik. 30,12; 
. 





I am of opinion that the devises are not void merely tpon 
the ground that the estates are devised upon Trust, and that 
the Testator shad power to create by means of a devise to 
Trustees stich estates and beneficial interests as he could have 
created without the intervention of Trustees. 

As to the 2nd objection, there appears to me no doubt 
that the devise to Jutendermohun was valid, though it created 
only a life estafe. A question was raised in the case of 
Bhoobunmoyee Dabee ve?sws Ramkishore Acharjee, 10 Moofe’s 
Indian Appeals, p. 311, Whether a Testator could by Will 
restrict the interest of his son to a life estate, or could limit the 
estate over, in the event of his son leaving no issue male or of 
the failure of such issue male, to a son of the Testator to be 
adepted by his widow. But the point was not decided. I 
am not sure whether the doubt raised had reference to the 
general right of a Testator to create by Will limited interests 
or particular estates, or whether it extended only to the case 
then before the Privy Council of a giff ver to an adopted son > 
in cage of failure of issue male of a natural born son who 
survived his father. I see no reason having*regard to the 
spirit and principle of the Hindoo Law to think that particular 
estates cannot be created. If a Testator can disinherit his son 
by devising the*whole of his estate to a stranger, there seems ; 
to be no reason why he should not be able to divide his estate 
by giving particular and limited interests in the whole of the” 
property to different persons in existence, or Who may come 
into existence during his lifetime to be taken in succession, 
as well as by giving his whole interest or bendle of rights in 
pétticuldt portions of lands included in his estate to different — 
persons. But we need not specul&éte upon this subject, | In 
Rewuy Pershad versus Mussammat Radha Bibee, „4 Moore's — 
Indian Appeals, 137, by aif instrument in the nature ofa 
testamentary dispositton meS by a Hindoo domiciigde in E 
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North West Provinces of Bengal, the Testator gave his widow 
a life estate in all his property, and he directed that after the 
decease of his widow, his brother, and after thẹ death of his 
brother, his brother's sons, Should take one half. B, the 
brother, died in the lifetime of the Testator’s widow, leaving 
C and D him surviving. C afterwards died in the lifetime 
of the Testator’s widow, C and D were divided brothers. 
Upor the death of the Testator’s widow, the widow of C, 
on of the sons of the brother, claimed to be entitled to the 
share devised to her husband, vjs, one „half of the moiety. 
It was held by the Privy Council that C and D, the sons of 
the brother, each took a vested interest in one moiety of the 
half, the actual enjoyment of the expectant interest being 
postponed till the termination of the life estate ; and thaé it 


` was not necessary that C’s share shéuld be reduced into pos- 


“session during his lifetime to enable his widow to succeed to it. 
It was further held that even if C and D took a joint interest 
in the moiety, there hdd been a complete division and separa- 
tion- between C and D; and that c@nsequently .C’s widow 
was entitled urtder the Mitacshara Law to succeed to the share 
which vested in her husband during the life of the Testator’s 
widow. ae N 

- Here, then, there was an *@state for lif®in the widow of 


“the Testator, and vested estates in the two sons of the brother 
“expectant upon the termination of the widow’s life estate. 


In that case, however, all the devisees were in existence at the 
time of the Testator’s death. 


A tes As to the 3rd objection that the devise to Jutendermohun 
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was void on the ground of perpetuity, and as to similar objte- 
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tions | ESA have been raised. with reference to some of the 


subseq sequtnt limitations, we haye had very learned and elaborate 





| ae addressed to us. T&e case has been argued” at 
-considerable length and with Ereat ability \by the, learned 
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Counsel engaged for the several parties in the suit : but ét ap- 
pears to me that many of the doctrines of the English Law, 
including the rule against perpetuity, have no bearing upon 
the Will fow before us, and th®t we cannot in a case in which 
the right of inheritance of a Hindoo is concerned reason by 
analogy from those doctrines. 

For instance, the question has been discussed whether some 
of the devises are executory devises or contingent remainders, 
as though the law of contingent remainders could be applicgble 
to the estate of a Hindoo, when a contingent remainder must 
be supported by a freehold estate, and the Hindoo Law kñows 
of no distinction between freehold estates and estates Jess than 
freehold. I am at a loss also to understand how the law *of 
executory devises, of springing or shifting uses, or such modifi- 

cations of the law of immdvable property as sprang up after 
the statute of uses and were dependent on it can be applica- 
ble to cases governed by the Hindoo Law. It was stated by 
Mr. Hargrave,* in his second argument in the Thelluson case 
that executory devise was not regularly admitted in England- 
earlier than two centuries ago. The rule of perpetuity for 
circumscribing it is, therefore, (not of earlier date) and there 
are not any statutes for that purpose. - It is impossible there- 
fore, he said, that the rule-agziast perpetuity should have been 
derived .from any other source than the discretion of the- 
Judges. For general use and public convenience, they admitted, 
executory devise, or use or Trust of a similar,nature was per- 
mitted without any restrictions, great abuses might be generated, 
for it was settled by the Courts of law that an executory 
devise could not be barred by the c6mmon recovery. oie. 
_ The rule laid down by the ne to prevent ae “ae 






= * Note to ipse 428 Sf Fearne’s Contingent Remainders, 9th me 
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exercise of discretion, and it was evidently an arbitrary one. If 
it had been adopted with reference to the Hindoo Law, the 
21 years would probably have been 16, the period at which, in 
the case of Hindoos, minority teases. The time fixtd by the 
Indian Succession Act is, as regards dęvises, a life in being 
and 18 years, see Section 101 and interpretation clause, Telle 
“Minority.” It is manifest that rules agatnst perpetuity as well 
as the law, and I cannot see by what means they have become 
so during the last two centuries. št is unnecessary to go 
further into this matter. The pointeappears to have been very 
clearly settled by the Privy Council in the case of Bhoobun- 
moyee Dabia versus Ramkishore Acharjee, 10 Moore’s Indian 
— + Appeals, 308. 

In pronouncing judgment in that case, Lord Kingsdown 
said, “It seems to have been considered by the two Judges 
of the Sudder Court who decided in favor of the Respondent 
(certainly by one of them) that the document was to be re- 
garded as a Will and s containing a limitation on failure of 
male issue of the Testator in the lifetime of Chundrabullee 
Dabia of the estate of the Testator to a son to be adopted by 
Chundrabullee Dabia as a person designata, and one of the 
Judges ina very elaborate argument refers to Mr. Fearne’s 
celebrated treatise on continget remainders Mm order to show 
“that, such devise by the English Law would be valid» There 
tag no doubt that by the decisions of Courts of Justice the tes- 
tamentary power of disposition by Hindoos has been esta- 
blished within the Presidency of Bengal ; but it would be to 
E ly. a very false „and mischievous principle, if it were held 
hat the nature and extent of such power can be governed ty 
alogy to the Law ef England. Our system is one of 
GF artificial, character, founded in a great degree on 
al rules reg ulated by Acts of Parliament and adjusted by a 
cow se of judicial determinations, tothe wants of a state ~ 
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of society differing as far as possible from that which prêvails 
amongst Hindoos in India.” 

In Juggutsoonderee’s case the Lord Justice Turner in deli- 
vering thé opinion of the Privy “Council said,—“ It may siot be 
improper to observe that with reference to the testamentary 
power of disposition by Hindoos, the extent must be regulat- 
ed by Hindoo Law—*See 8 Moore’s Indian Appeals, 85. 

The Hindoo Law of inheritance is based upon the Hindog 
religion, and we must be cautious that in administering Min- 
doo Law we do not by acting upon our notions deriyed from 
English Law, inadvertently wound or offend the religious feel- 
ings of those who may be affected by our decisions§ or lay 
down principles at variance with the religions of those whose’ 
law we are administering. See the remarks of Lord 
Wynford in Mullick versus Mullick, 1 Knapp’s Privy Council 
Cases, 247, in which I’entirely concur. 

To introduce our artificial system ànd to engraft it upon 
the Hindoo Law.for Hindoos (evenaf re were permitted to do 
so) would create the greatest injustice and the greatest incon- 
venience. We should introduce a system wholly unknown 
to the Hindeo and tothe greater part of our Judges in the 
Mofussil who havesto administer the Hindoo Law, and we 
should cause suth uncertaint}*that no man would know what 
his rights are, and no lawyer could safely advise him upon the 
subject. Lord Bacon, speaking of the statute of uses, called* 
it a law whereupon the inheritances of this realm are tossed 
at this day like a ship upon the sea in such’sort that it is hard 
to say which barque wil? sink and which wil) get to the haven: 
eed is to say what assurances will stand gostea? what will 

~ Tracts, 299. | : Scat 

wie the Hindoo Law as to gifts by Will is more wda 
limited than the English Lasv of devises, the restriction do to F > : 
the begefit of cet who take jointly and of ‘those ae 
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memBers of Hindoo families for whom in -the absence of a 
Will, provision for maintenance is made. The Hindoo Law of 
inheritance and maintenance is more consistent with the 
Hindog religion than any rule? which could be addpted by 
analogy to the English Law of primogeniture, of entails, of 
executory devises, or of contingent remainders. 

The devise to Jutendermohun is nőt in my opinion at 
variange with any principle of Hindoo Law, even according to 
English Law it would give him a vested interest for life, subject 
to the Tyusts for the payment of debts, legacies, and annuities, 
and Would not be void upon the ground of uncertainty or of 
its infringing the rule against perpetuity. The right to receive 

_the 25,000 Rupees a month out of the rents vested in him 
immediately on the Testator’s death. a 

Iam of opinion that notwithstanding the devise to the 
Trustees was to them and their heirs; the intention of the 
Testator was that Juteéndermohun should take an immediate 
vested beneficial interet -in the real estates subject. to the 
charges, for payment of legacies, annuitits, &e., and in the 2,500 
Rupees a month which was to be paid to him as a first charge 
upon the estate. It is to be remarked that sum of 2,500 Rupees 
a month was directed to be paid to Jutepdermohun, and that 
he was to receive the same, to°use the languate of the Will, 

“edas the person entitled under the limitations to the beneficial 
senjoyment of the said real property or of the income or surplus 
income thereof,z and that the devise to him, including the 
devise of thé 2,500 Rupees a month, was not dependent upon 
the contingency whether he should or should not be living when 
the legacies ad annuities should be completely discharged.*+ 

In this view of the cases the devise to Jutendermohun was 
not bad.for uncertainty. | 
Ge Lhe néxt question relates ta the devises to the Son ‘of 
Jutendermohun to be born or adopted aftenthe death of the 
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Testator. With reference to them, Iam of opinion that the 
Testator had no power to create estates tail, and certainly not 
estate tail deggendible, as he intended, to heirs male of the body“ 
according*to the rule of primogéniture. The right of inhegitance 
according to Hindoo Law is regulated with reference to the: 
spiritual benefits to be conferred on the deceased proprietor. No 
such estate as an estate tail.is known to that law ; the statute: 
de donis was probably never heard of by a Hindoo ; and I see 
no more reason for contending that an estate in tail male acar 
be created according to Héndoo Law than there is for g similar 
contention in respect of an estate in tail female. i 

. The creation of an estate tail male might deprive the de- 


ceased owner of many spiritual benefits which could be conda 


fersed by others than issue male of the body in the 5th degree 
of descent, and amongst such nearer heirs, there are females 
and heirs claiming through females. Yet no Hindoo would I 
think say that a devise to a man and the “heirs female of his 
body” or to heirs claiming througłrfsmales, to the exclusion 
of his sons, grandsons? and great grandsons would not violate 
the first principles of the Hindoo Law of inheritance (see the 
Daya Bhaga, various Sections of Chapter II). l 
It is laid down ip Section 6, para. 29 of that Chapter, that 
—“ Inheritance®is in right of" benefits conferred,” and that the 
order of succession is regulated by the degree of benefit.” 


“In paragraph 17, referring to the text of Menu in which ite 


is declared that “To three must libations of svater be made, 
to three must oblations of, food be given, the fourth in descent 
is the giver of those offerings, but the fifth has no concern 
with them, to the nearest kinsman the inheritance next be- 
longs ;’ the author of the DayaeBhaga points out that the 
fifth in descent not being connected by a single oblationiagme 
tht heir so long as a persone connected by a single oblation’ 
whether, asprung f fromethe EUEEP or the mother’s es 
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In paragraph 18, the author shows that the words :—“ To the 
nearest Sopenda,” &c., are not intended to indicate nearness of 
kin according to birth, but nearness according tothe presenta- 
tion af offerings. In default “of "a son, son’s son ‘and’ son’s 
grandson in the male line, therefore the widow, and not the 
son of a great grandson in the direct male line, succeeds, in 
default of a widow qualified, daughters “succeed in default of 
qualified daughters, daughters’ sons in default of daughters’ 
sons ; the father in default of the fatter ; the mother after the 
mother the order of succession is such according to the Bengal 
School that there are about 43 classes reckoning from, the 
deceased including persons claiming through females who are 
„entitled to succeed (in consequence of the greater spiritual 
benefits which they can confer upon the deceased) in pre- 
ference to a son of a great grandson ih the direct male line. 
How then can it be supposed that the Hindoo Law made 
any provision for creating estates in tail male either by gift, 
$ grant or Will. ba : 

Such estates appear to me to be wholl¥xépposed to the 
general principles of the Hindoo Law. They would deprive 
the deceased proprietor of benefits to be conferred by females 
and persons claiming through females, as.anuch as estates tail 
female would deprive him of Bénefits to be Gerived through 
“males. If estates tail male can be created, there are nd means 
by which the entails can be barred; and thus perpetuities 
_ might be created and the free sale and disposition of property 
prevented unless the Legislature should interfere to remedy 
sO great a political. evil. Fines and rtcoveries as well as the 
as upon 1 which they dépended are unknown to the*Hinddd 

I ul actions are not and never were part of the system 
me in the Mofussi! and Section 18 of Act XXXI. 
y wh Lich eam recovewies were abolished, Sper 
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the English Law was not applicable. Indeed this appears to 
have been foreseen by the Testator, for he declared that the 
entails w ere rot to be subject to any law or custom of England 
whereby an entail may be b: fea affected or destroy ede 

Primogeniture as *a rule of inheritance is unknown to the 
Hindoo Law, and its introduction would be entirely opposed to 
the principle by w hich equality among the heirs is the spirit. 

As to this, see the judgment of the Privy Councibin the e 
case of Soorjeemonee Dossee ‘versus Denobundoo Mullick, 6 
Moore's Indian Appeals, 555, and the Dayabhaga Chapter, III 
Section 2 verses 24, 25, 26,and 27. Equality among the heirs 
(said Lord Justice Turner in the case last cited) is as we 
understand the spirit of that law. 7 ps 

*Primogeniture and sjngleness of heirship would also 
destroy partition of estates which is favored by the Hindoo 
Law as spiritual benefits are multiplied by partition. A man- ü 
cannot create a new form of estate oralter the line of succession 
allowed by law fpr the purpose of carrying out his own wishes ™ © 
or vitws of policy. S&e Scholastica’s case, Plowden, 403 cited 
by Mr. Justiee Norman in Kumara Asima Krishna Deb versus 
Kumara Kumara Krishna Deb, 2 Bengal Law Reports, 26 Coke 
upon Littleton, 25 eand 25 2 and Juggut Soonderee's case, 8 
Moore’s Indian *A‘ppeals 66. `" 

In Preston on estates, page 416 it is said‘ “It is not in 
the power of any person by his own act to entitle another to` 
take as his heir by descent, unless the law hds mpor i that 
character on him.” 3 

At page 448 speaking of Gavelkind, berough English ; and 
caStomaty lands, the learned author Says as to property of Š 
this kind it would be as fruitless ir? any owner to attempt to 
reduce the succession to the standard of the generaFrules of 
the common law, as it is to attempt to vary the order of suc- 
cession to propgty rt exempt from these rules, — Nor can tfe 
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order of succession be varied by means of Trusts. In the same 
book at page 448, the author proceeds: In respect of 
customary lands, attempts have been made to vaw the order of 
succession by means of Trusts? No doubt the commo% law heir 
may by a Trust as he might, by legal limstation properly framed 
be substituted for the customary heir by making the common law 
eir a purchaser. This can only be by “the gift, and to the 
extent, within which by the rule against perpetuities the de- 
“sigration of a purchaser would be -effectual. Let & descent 
attach, and the customary heir must be preferred. The order 
of descent cannot be changed in reference to the Trust any 
more than it can be in reference to the legal cstate Bullen 
_versus Lord Middleton, 9 Moderg Reports, 483). The like 
observation ‘is applicable to attempts to entail the Trus» of 
copyhold or customary lands, when ‘the legal estate cannot be 
< entitled (id. 449). In that case, Lord Hatiwicte saides sit The 
‘Trust estate of a copyhold can in no case be capable of an 


» entail where the legal estase is not, it eing necessary that there 


should be the same rule concerning property în law and in equity. 
To use technical language, the words “heirs male of their 
bodies issuing” in the Will under consideration were used, not 


= as words of purchase, but clearly as ords of limitation. 
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They were intended to regulate the mode of: escent, and to 
‘substitute the eldest son for the sons jointly, and to give eld- ' 
“est sons a ‘preference over younger sons in all cases of succes- 
sion by descentsunder the entail, and this to alter the Hindoo 
Law of succession and to constitute persons heirs male of the 


body under the entail who were notheirs male of the body 


untler | the Hindoo Law. ° *e 
ie ‘Similar arguments applye to the devises to the sons of 
_Shourendermohuy to be born,or adopted after the death of the 
Testator and the heirs male of thcir bodics, as well as to the 
devises to the sons of the prescauent tcrants, for life to be 





born after the death of the Testator, and the heirs male of 
their bodies. According to this view of the case, all the en- 
tails intended.to be created by the Will are void. 

But it îs not because the Court cannot legally give, effect 
to the real and actual intentions of the Testator that they 
would be justified in so construing the Will as to declare that 
the Testator intended to create estates which it is clear he never 
intended to create. If the devises which he did intend are con; 
trary to law, and such asthe had no legal power to make, ey, . 
ought to be re sjected as voids and not be converted by the Court 
into devises creating larger estates than the Testator intended. 

£ The learned Judee in the judgment which is now» before 
this Court on appeal held, that the devises to the use of the 
dewisees and the heirs male of their bodies issuing were devises 
of the entire estate of inheritance. ‘ 

The first devise of this nature which occurs in the Will is 
the devise to the use of the first and other sons successively 
of the eldest son. of JutendermohurSagore who should be 
born during the life of tthe Testator, according to their respec- 
tive séniorities, and the heir male of their respective bodies 
issuing successively. There was a similar devise to the use of 
the first and othegsons Suceesauals: of the second and other 
sons successive?y: of the said Jutendermohun Tagore who 
‘should be born during the life of the Testator, and the ‘heirs ` 
male of their respective bodies issuing successively. But as 
Jutendermohun had no son born in the lifetime sf the Testator, 
those devises lapsed. It was contended in the course of the 
argument that the Will- of the Testator togk cffect from the 
tinte of*its execution, and not from the time of the Testatox's 
death. But this is immaterial, thoagh in my opinion there ae 
no foundation for such a contention. aga 

` The next devise to a person and the heirs ‘male of his body | 


was the, devise, to he use of each of the sons of the sai ces 
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Jutendermohun Tagore who should be born after the death 
of the Testator successively according to their respective 
seniorities, and the heirs male of their respective bodies 
issuing) &c. The devise althou&h contingent, is one®in which 
it is possible that a person may come iato existence who will 
answer the description of the devise. I shall, therefore, con- 
sider with reference to that class of devises, whether it is 
sufficient to pass the general and absolute -estate of inheri- 
tange. o 
The learned Judge in support ofe his view that the “heirs 
male Ae their body” were sufficient to pass the whole estate of 
inheritance considered that a devise to a “ person and the 
heirs male of his Body issuing” is equivalent to a devise to a 
“person his sons and his son’s sons,” and that these last wards 
are sufficient according to Hindoo Law, to, convey a complete 
right of inheritance. He says— nm 7 
“Tt is manifest thatthe Testator has of design used English 
“legal phraseology, and@eéghink in construing.this Will, I must 
“assume he understood its technical force. “It is, therefore, 
“important tkat in specifying the interest which follows 
«on the devise for life he uses words which describe an estate 
“tail, upon this it is urged on behalf of tbe plaintiff that the 
“Testator must be taken to intéffd the creation of an estate 
T“ tail, and as such a form of property is admittedly unknown 
=“ in this country and is distinguished by incidents, the intro- 
« duction of whch would be subversive of Hindoo proprietary 
“law, therefore the devise in question must fail, and the 
“plaintiff as heir-at-law would, at any rate, become entitled 
“ to the inherifance on the’expiration of the interest. & do met 
af thine’ this argument ougkt to prevail. It is a maxim in 
a England relative to the construction of Wills that the Court 
“ought to gather the intention of the Testator from that whieh 
“the Will expressly or by implication degares, and should be 
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“astute to give practical effect to the intention if it legally 
“can, and I think the same rule should hold here. The as- 

eer on that the Testator kngw the peculiar meaning of the 

‘words which he used is a valuable guide to ascertaining what 
“he intended to express. But having arrived at what he in- 
“ tended to express, I must give it the effect which is properly 
“ due to it in this Court, and not the effect which it might 
“have in the understanding of the Courts at Westministers 
“Now a devise of property to the use of a person and the 
“heirs male of his -body Issuing appears to me to be fgirly 
“and reasonably interchangeable with an equivalent to a 
“devise to a person his sons and his son's sons. But these 
“last words are those whith are usually employed in this 
“ccuntry to convey a complete right of inheritance according 
“to Hindoo Law. The Testator undoubtedly intends, in this 
“place, to dispose off the inheritance, and I think the Court 
“ought to treat his words as constituting a gift of the inheri- 
“tance, in the ondy form of it whichis known in the Hindoo 
“Law, even although ft may be also at the same time evident 
“that he desired to impress upon it qualities in regard to 
“ descent which are foreign to this country, and which for that 
“reason it can neveg-bear. It, therefore, appears to me that 
“the foregoing® recited deviSe amounts to the creation of 
“ several successive life interests, each commencing on the 


“ termination or failure of the preceding, the whole completed ~ 


“ by the gift of inheritance to take effect on te expiration of 
“the last life interest. It is to be observed that by the terms 
“of the devise of the takers of those life irsterests would suc- 
“efessively be in being at the Testator’s death, each ready to 
“enjoy the Testator’s bounty as h§s time should come, whilé 
“the future takers of the inheritance would be unborn> Thus, 
“fo use convenient technieal language, the life interests 


“were at that times vested, but the devise of the inheritance i 
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“contingent.” Notwithstanding the great respect which I 
entertain for the opinion of the learned Judge, I cannot concur 
in this view of the case. I quite agree that the Court ought to 
gathex the intention of the Testator from that which the Will 
expressly or by implication declares, The rule is just as ap- 
plicable to the Wills of Hindoos as to those of persons of 
other religions. : 

- This case depends upon the Will of a Hindoo, and affects 
the right of inheritance to the estaté of a Hindoo. It must, 
therefore, be determined according to Hindoo Law, 21 Geo. 
3 c. 70, S. 17. The fact of the plaintiff's having renounced 
his religion does not, in any way, impair or affect his right.of 
inheritance, (Act XXI. of 1850). 

It -is hardly necessary to cite texts to prove, that accerd- 
ing to the Hindoo Law “the Will of the donor is the cause of 
property.” But if authorities were wanting, they may be 
found in the Dayabhaga, Ch. 4, Section I vers 16 and 17, see 
also Vyvosta Durpuna/ PÈ: 606, 794. - 

In the case of Soorjeemonee Dosste versus Denobundoo 
Mullick, Lord Justice Turner speaking of the construction of 
the Will of a Hindoo says :+ “ In determining that construc- 
tion what we must look to is the intentson of the Testator. 
_ The Hindoo Law, no less than the English Law, points to the 
intention as the element by which we are to be guided in 
~ determining the effect of a testamentary disposition, nor, so 
far as we are ‘aware, is there any difference between the one 
law and the other as to the materials from which the intention 
is ta be collected> Primarily the words of the Will are to be 
considered. They convey the expression of the Ttstatci's 
wishes, but the meaning to De attached to them may be affect- 
_ ed by sirrounding circumstances, and where this is th¢ case 
these circumstances, no doubt, must be regarded. Amongst 
the circumstances thus to be regarded is tke law of theecountry 





under which the Will is made and its dispositions are to be 
carried out. If that law has attached to particular words a 
particular meaning, or to a parficular disposition a particular 
effect, it must be assumed that the Testator, in the dispositions 
which he has made, fad regard to that meaning or to that 
effect, unless the language of the Will or the surrounding 
circumstances displace that assumption, see also Bhoobun- 
moyee Debea versus Ramkishore Acharjee, 10 Moore’s Indian 
Appeals, p. 279, and Weekly Reporter, Privy Council Cases, 
p. 15. In that case it is*said “effect ought to hawe been 
“given to Gourkishore’s intention which could be gathered 
“only from the legal and intrinsic signification of the wore 
“used by him.” m 
T quite agree with the Igarned Judge that the Testator did, 
of design, use English legal phraseology, and I am quite will- 
ing to assume, although it is not necessary for my argument, 
that he fully understood its technical force. It shows that 
the Testator intended to create eStates tail, and not that he 
intended to pass a gen€ral estate of inheritance in those cases 
in which the devise was to a person and the heits male of his 
body. He not only used language which, according to English 
legal phraseology, weuld describe an estate tail, but he actually 
used the very word “entail. » ? His intention appears to have . 
been to éreate estates tail, according to English Law, descendi- 
ble to heirs male of the body according to the rule of primo- 
geniture but not to heirs male of the body according to the 
Hindoo Law under which all the sons and the sons of deceased 
sons take jointly. Moreover it wag clearly the intention of 
te Testator that the heirs in tail should not be capable of 
barring the entail. Hesays: “I déclare my Will and intention 
“to be to settle and dispose of my estate in -manner aforesaid 
“as fully and completely a#a Hindoo born and resident in 
“ Bengal may give atid control the inheritance of his estate ge K 
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«a Hindoo purchaser may regulate the conveyance or descent 
“of property purchased or acquired by him, and not subject to 
“any law or custom of England whereby an entail may be 
Rs barred, affected or destroyed,” and further he declared that 
if any devisee or tenant for life or ef&z/ or otherwise should 
suffer or permit the property devised to be sold for arrears of 
Government Revenue or should fail to ‘perform certain other 
conditions, the devise should wholly cease as*to him, and that 
the person next in succession under the limitation aforesaid, 
shoyld at once succeed as if the person permitting the property 
to be sold had then died. Power was also given to the person 
for the time being in pgssession, after the estate should cease 
to be vested in the Trustees to grant leases for 20 years upon 
certain conditions. xi e 
Looking at the, whole of the expressions in the Will, I am 
clearly of opinion that it was not the intention of the Testator 
that any son of Jutendermohun born after the Testator’s death, 
should take a general MMabsolute estate of inheritance which 
in default of male issue, would descefd to his héirs géneral 
according to Mindoo Law in derogation of the rights of the 
persons to whom the estate was subsequentlyslimited. He 
clearly did not intend that such a son of Jaéendermohun should 
take even what, under English” Law, would’ be called “a con- 
` ditional fee simple” or should be capable of aliendting the 
“estate under any circumstances. It seems to be beyond all 
doubt that thé Testator did not really and actually intend 
that in the event of any such sons not alienating and of his 
‘dying without leaving heirs male of hiš body the estate should 
_ descend to his general heirs, whether females or male¥ accorti- 
ing tothe Hindoo Law of inheritance without reference to 
_ primogéniture. Jf it should be held to have been the Tesfator's 
intention that a son of Jutendermohun born after the death 
of the Testator, should take a general and absolute «state of 





inheritance according to Hindoo Law, such son say might 
alienate the estate by Will or otherwise, and in the absence of 
such alien: itien the estate ugpn the very first descent after 
the‘ death of such son without issue male might pass to 
numerous collateral Heirs as co-parceners according to the 
Hindoo Law of inheritance, whether males or females, any 
one of whom would be entitled to claim partition and if a 
male, to sell his own interest if not alienated would again passe 
by inheritance to his own heirs according to Hindoo Liaw, 
female or male, as -the cdse might be, however numergus. 
Thus one of the declared objects of the Testator to prevent 
the frequent division and sub-division ,of his estates which he 
considered injurious alike tothe families of Zemindars and to 
the Yyots might be fustrated upon the very first descent of 
his estate. ¥ 

I have no doubt that it was in the contemplation of the 
Testator, that the limitations to Jutendermohun’s sons, whether 
natural born or adopted, and the Heir$ male of their bodies 
might fail, and that it Was his intention that upon such failure 
the estate should go over to Shourendermohtin if he should 
survive or pass under the ulterior limitation, according to the 
directions in the Wik- £ ERS 

If the words pass a general and absolute estate, an adopted 
son might succeed to the estates, and upon his death without ~ 
issue the estate might descend to his widows though they might ~ 
be minors, or an adopted son succeeding to the estate might 
alienate it or even devise it to his own natural father or the- 
members of his natural family, and thus pass it away alto-- 
gether frOm the family of the Testator toa family of ‘a differ $ 
ent name and lineage mas ee ~ erates 

The Testator intended to create qualified estates of ti “in 
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tance descendible according? to the rule of primog £6,403 
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l 


e 
Cout cannot properly say that he intended to create general 
and absolute estates. To do so, would be to hold that the 
Testator intended that which he did not intend, and that 
which, was clearly contrary to his intentions, instel of hold- 
ing that he intended to do that which the Hindoo Law would 
not permit him to do, and consequently that his intentions 
could not have effect given to them. ; 
e Itjs clear that a conditional fee and especially a conditional 
fece descendible according to the rfle of primogeniture is 
unknown to the Hindoo Law, and ¢s contyary to the rules and 
principles of Hindoo Law as an estate tail. Even if it could 
be held, that under the Hindoo Law an estate of inheritance 
conditional, upon the birth, after the death of the Testator, of 
a particular class of heirs, could be created by Will (whicl» in 
my opinion, it could not) it would be quite contr ary to Hindoo 
Law to hold that a conditional fee descendible to heirs male 
of the body according to the rule of primogeniture could be 
created, and it would*#®equite as contrary to the intention of 
the Testator to hold that he intended te pass a conditional fee 
descendible toetlfe heirs male of the body generally according 
to Hindoo Law as to hold that he intended to.pass general 
and absolute estates of inheritance. It ,is clear that he in- 
tended that the sons of Jutend@rmohun shoul@ not, under any 
` circumstances, be capable of selling or alienating the estates 
“by devise or otherwise. 

The learned Judge after stating that it appeared to him 
that the devises in*the Will intended to create a succession of 
life-interests, each commencing on the termination or failure 
of the precedfng, the whole completed by the gift of inher- 
tance to take effect on the expiration of the last life-interest 
proceeded to say: “I do not know whether this state of 
things still obtains, or whether esince the Testator’s “death 
any person designated by the Will as wliimate takers of the 





inheritance have been born. If they have not, the plaintif as 
heir-at-law has for time, the immediate expectation of succeeding 
to the vara ‘itance on the te vmination of a life in being, and 
for that feason has a sufficiently substantial present inferest 
to entitle him to ask that the property be protected against 
waste. 

I do not thoroughly understand the meaning of the learned 
Judge in this paft of his judgment. The Plaint states that 
Lullitmohun Tagore naried in the Will died in the lifetime of 
the Testator, ‘leaving Juddenundon Tagore his eldest gon \ who 
also, predeceased the Testator, leaving the Defendant Surrut- 
chunder, his son, a minor of the age of 4 years or thereabouts at 
the time of the death of the Testator. Thé Defendant, Surrut- 
chimder, therefore, is the son of a son of Lullitmohun born in 
the lifetime of the Testator, and he was therefore, at the time 
when the suit was commenced, one of the persons to whom 
an estate tail was intended to be givef. If the construction 
of the learned Judge is correct, thatthe words of entail pass 
a general estate of inheritance, I do not clearly see how the 
Plaintiff, as heir of the Testator is entitled during the life of 
the Defendant, Surrutchunder to the immediate expectation 
of succeeding to thg_inheritance on the termination of a life 
in being, unless the learned “Judge intended to hold that all 
the estates subsequent to the estates given to Jutendermohun’s 
sons born after the death of the Testator are void. Though I* 
do not agree with the learned Judge in his reasons, E have 
arrived at the same conclusion that subject to the Trusts for 
payment of the funeral-and testamentary expences and of the 
G@ébts, tegacies and annuities, the Plaintiff as the heir-at-law 
of the Testator, is entitled (not umder the Will, but notwith- 
standing the Will) to a general estate of inheritance in rever- 
sion in the immovable property of the Testator, and that by 
the terms of the Will no estate larger than an estate for life — 

. 





has facen validly created, and that there is a resulting Trust in 
his favor. 
-~ Ihave gone into these questions, not for the purpose of 
making a declaratory decree at to the rights of the several 
devisees under the limitations subsequent to the life-estate 
given to Jutendermohun, for according to the case of Lady 
Langdale uersus Briggs, 26 Law Journal, new series, Chancery, 
p.. 27, the Plaintiff is not I think at present entitled to a 
decjaratory. decree against the unbors sons of Jutendermohun 
po Qn. the subsequent unborn devisees. I have expressed my 
opinion upon these matters with reference to the issues laid 
down aad for the purpose of considering whether the Plaintiff 
is‘entitled to prevent waste ; and in order that I may not be 
understood as concurring in the view taken by the learned 
Judge that the words, “heirs male -of their bodies lawfully 
issuing” a as used in the Will, are words of limitation sufficient 
create general estates of inheritance descendible according 
ie mO Hindoo Law and topes the whole interest in the pro- 
Ei perty, f 
_ The cy-pres, octrine has been referred to in argument, 
But even admitting that the cy-fves doctrine can be properly. 
ap pplied i in construing the Will of a Hindog, (though according 
o the : principle laid down by thé Privy Council for the con- 
‘ruction yok Hindoo Wills, I think it cannot be so applied) it is 
that doctrine does not warrant the construction put upon 
7 FA-purt Dela T E gis y 
the t doctrine so as to construe aril of entail. 
Be e general and absolute estates of inheri- 
sa ry ‘the doctrine of cy-pres in the construts 
A A toan extent to which it has never as- 
e con osoan of: a fai eweaiand« 


















of the doctrine of cy-fres remarked that the doctrine was 
nothing more than that which prevailed in other cases of 
giving effect to the general intgnt, but with this difference that 
it is not “as in them carried into effect at the expence of the 
particular intent. ‘ Im the common case,” he said “there is a 
valid particular intent, and there is a valid general intent, and 
the particular intent in the view of the Court not effectuating 
all the intentiofis which they presume the Testator te have 
had, they look to his general intent at the expence of-his 
particular intent. Jn applying, however, the doctrine of, cy- 
pres nothing is sacrificed.” 

. But if the doctrine be extended to the present case and 
it a held that because the qualified estates of inheritance, Viz., 
thesintended estates tail male cannot according to Hindoo 
Law be created, the Testator intended to create general and _ 
absolute estates of inheritance in the devisees to whom estates 

tail male were given, the Testator’s general intent and all the 
ulterior limitations must be sacrificed> It might with equal. 
reason be held that be@ause a devise of land in England to A. 
for life with remainder to such of his childrefi as shall attain 
the age of 27 is not allowed by the law against perpetuities, 
a Court would undgr the doctrine of cy-fres hold that the 
Testator intendéd to create a remainder in the children who | 
should attain 21, in order that the devise might not fail. This 
_would in effect be making a new Will for the Testator instead’ 
of giving effect to his declared intentions such a devise to 
children and the limitations over were consequently held ab- 
solutely void in the case of Cambridge versus. Rous and no 
efect was given to it see 8 Ves, 12, and 1 Jarman on Wilfs, 


Ist, ed. 244. In law Dungannon*and Smith, 12 Clark and a 


Finnelly 625, the Lord Chancellor said: “TI never cân Jend 
myselit to the a of ee a Will for the pe pi iA : 








upon it to obviate difficulties arising out of the law against 
perpetuities.” 

It is cer tainly true, as statgd by the learned Judge, that a 
gift toea man and his sons and grandsons or to a man and his 
sons and son’s sons would; in the absenct of any thing show- 
ing a contrary intention, pass a general estate of inheritance 
according toWHindoo Law. I believe thé words usually used 
in Bengali are “ Pootro Poutradi Krime” and inthe Upper 
Provinces “ Naslan Banaslax” the ‘literal meaning of the 
former heing to sons, grandsons, &t., in SUE succession “ and 
of the latter in regular descent or succession.’ 

, A gift by Will of an estate to a man under the Hindoo 
Gaw even without any words of limitation would convey a 
general estate of inheritance in the absence of words shewtng 
a contrary intention. But if a gift should ke made by Will 
or conveyance to a manor to a man and his sons and son’s 
sons and words should be added that the elder line should 
always be preferred tô Mre younger and thatevery elder son, 
of each heir in succession by descent 4nd his issue or heirs 
male by descént should be preferred to very younger son or 
his issue or heirs male by descent to the exclusion of females 
and their descendants, and that in defaylt of sons or son’s 
_sons, the estate should go over fo a third pers8n and his heirs, 
such a gift could not, without doing violence to language be 
“construed as expressing an intention to vest in the Donee 
a general and*absolute estate of inheritance alienable at 
pleasure and descéndible to all heirs according to Hindoo Law 
lineal or collateral male or female, as the case might be. 

° Speaking Of the cy-pres doctrine in the case just "referred 
to at page 174, the Lord*Chancellor said, “ I apprehend the 
rule is this that neither by implication nor by the doctrine of 
éy-pres can an estate be carriedeto a class or a portion of a 
class for whom the Testator never intended to provide, still 
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less can it be carried to a class or to classes which the TeStator 
expressly intended to exclude.” 

Nothing as remarked by the Lord Chancellor in Mony- 
penny and Dering, page 185, “is so dangerous with regard to 
a man’s Will as to strike out words which admit of a reason- 
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able interpretation” yet how can the entire estate of inheri- 
tance pass without striking out and giving no@effect to the 
words excluding’ females and directing that in the constsuction 
of his Will every elder soh of each heir in succession by descent 
and his issue or heir malt by descent shall be preferred to 
every younger son and his issue or heir male by descent and 
without also striking out all the limitations intended*to take 
effect on failure or determination of the first intended estate 
taik 3 £ 

In the case, of Wiight and Pearson (Eden’s cases in 
Chancery, page 19) a Testator devised to Trustees and their 
heirs upon Trust for the use of the Testator’s nephew Thomas 
Rayney for life with remainder to Přustees and their heirs to 
preserve contingent reminders with remainder to the use of the 
heirs male of the body of the said Thomas Rayney and their 
heirs, and in default of issue male of the said Thomas Rayney 
then to the usé of the Testator’s five grandchildren or such of 


them as should be living at “the time of the failure of the _ 


issue male of the said Thomas Rayney as tenant in common 
and to their respective heirs and assigns. 

A question was raised whether the word vith remainder 
to the use of the heirs male of the body of ‘the said Thomas 
Rayney and their heirs” following the devise to Trustees to 
ps¢serve*contingent remainders were ‘intended as*words of pur- 
chase or words of limitation, and comsequently whether the said 


fOr: 


Thomas Rayney took an estate far life or an estate tañ. The 


Lörd Keeper said, the comtention introduced the question 


whether.the Osh male of the said Thomas Rayney was intended _ 
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to take an estate in fee by purchase or an estate in tail by 
limitation from his father, and with reference to that question 
he said: “The Testator is here disinheriting his heir for the sake 
of preserving his name, and yet it is supposed thaf after the 
limitation to Thomas Rayney for lifethe has given it to the 
sons of Thomas Rayney in fee without any regard to the 
succession ofthe estate or the preservation of his name ; but 
what is more contradictory to the Testator’s intending to give 
a fee to the heirs of the body of Thdémas Rayney and shows 
that the. Testator intended manifestty a particular estate i$ thaz 
hie has limited a remainder upon it; for on a general failure of 
issue male of Thomas Rayney, ke has limited the remainder 
in fee to his five grandchildren.” This is cardo cause. 

Inù subsequent part of his judgment he said “I think 
Thomas Rayney (the father) took an estate tail from the in- 
tent of the Testator, who plainly intended that his heirs male 
should not take an esfate in fee, which they must do if they 
take as purchasers. Itismtrue that the words “their heirs or 
assigns will on this construction in a great measure be render- 
ed ineffectual. -If isa rule never to reject words ina Will if 
they can stand, yet I must do it in this case to support the 
Testator’s intent, because, if I give them thgir full effect, I des- 
troy the substantial provisions 17 the Will, of Which the Testa- 
‘tor had a thorough understanding.” ; 

- “The ground of my determination is, the manifest intent 
of the Testator wnd therefore on the whole, Iam of opinion 
that Thomas Raynty took an estate tail, and not an estate for 
i, life only, under this Will.” . 

Mr. Fearné has entered into an elaborate een. ia 
respect of this case, but hisaremarks do not detract from the 


b weight of it asan authority so far as it bears upon the present 


= case, I use it merely to show theelength to which the Lofd 
Ei Keeper went in order to avoid holding that agenem] estate 
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in fee was intended to be devised to the heirs male df the 
body of the said Thomas Rayney. In that case the words 
“heirs of the body’ were held to create an estate tail in 
Thomas Rayney, the father notwithstanding words of Jimita- 
tion were added to the words the heirs male of the body, and 
notwithstanding the devise that Thomas Rayney, the father, 
was expressly for life°and that there was a limitation over to 
Trustees to preserve contingent remainders after the life-estate 
given to the said Thomas Rayney. 

In that case the words of limitation added to the devise to 
the heirs male of the body, the words for life added to the 
devise to the father and the limitation to Trustees to preserve 
contingent remainders, were all rejected“ rather than allow 
thesupposed intention of the Testator to be defeated byegiving 
the heirs of the body a a general and absolute estate in fee. 

In the present casé, the words “heirs male of the body” 
were clearly used as words of limitation, and clearly intended 
to create an estate tail. No words-ofs limitation were added 
to them, and as in thes case of Wright versus Pearson, there 
are also limitations over to Shourendermohwumn,-&c., which will 
be defeated if the words are held to pass a general estate of 
inheritance so that, whereas in the case above cited, words 
were rejected t@avoid holding*that a general estate of inheri- 
tance was created, in this case the words of limitation over 


the words introducing primogeniture and excluding females,> 


must be rejected in order to give an absolute-estate of inheri- 
tance. This would be quite contrary to the clear intention of 
the Testator who did -not intend to creatg general estates of 
imheritance that might be sold or alienated a? pleasure, and 


which, if not alienated, would descend to the general heirs 


according to the Hindoo Law. . we 


Ifa am right in thinkigg that the Teaia intended that __ 
his estates were: not to be sold or alienated by J utendeemipbhun, oe 
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sons (natural or adopted) or to descend to their general heirs 
lineal or collateral, male or female, according to Hindoo Law, 
I should not be justified in puting such a construction on the 
Will @s would allow any of Jutendermohun’s sons, born or 
adopted after the Testator’s death, to s@ll or alienate all his 
estates and would render the estates, if not so alienated, 
descendible to all the heirs of such sons, who in their turn 
might-sell, divide, or alienate or transmit thé estates to their 
general heirs according to the Hindoo Law of inheritance, 
whethersuch heirs might be male dr female. I cannot make 
anew Will for the Testator because he made one which, the 
Hindoo Law would not allow to be carried into effect. If he 
has not devised his estate in the manner which the law allows, 
his heir is entitled where the devises fail. I cannot make few 
devises in place of those which are void ; all that I can do, is 
to carry the intentions of the Testator ‘ato effect according to 
my understanding of them and so far as the law will allow. 
T cannot hold that he intended to create estates which, from the 
words used, I am sure he never intended to create, and there- 
by put sucha éonstruction upon his Will as would, in my opi- 
nion, entirely frustrate all his expressed intentiorts. 

Is it possible for this Court or for any ene to say that if the 
_Testator had known that he could not by laW create estates 
-tail descendible according to the course of primogeniture, he 
` would have preferred that a son of Jutendermohun born after 

the Testator’s ‘eath, or a son who might be adopted by 

Jutendermohun in his lifetime, or one who might be adopted 
by any of Jutencermohyn’s widows after his death should 

take an absolute and entire estate of inheritance Which “Re 

-might alienate at pleasure, which would descend to his colla- 
teral heîrs, however numerous, and which might include widows 

ae other females, or the issue ef females, who would pro- 

ably not have the Testator’s name, in prefergnce to allowing 
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his estates to descend to his own son and heir-at-law ; what- 
ever conjectures the Court may entertain upon that sub- 
ject, they have no means of forming any certain or definite 
opinion upon it. A Court of law must construe a man’s Will, 
not upon mere speculasive doubts, but according to just reason- 
ing, see Soorjeemonee Dossee and Denobundoo Mullick, 6 
Moore’s Indian Appéals, 553 even if the Testator has ex- 
pressed ill-feelimg towards his son such a construction as that 
put upon the Will would*not in my opinion be warranted. P 

An heir-at-law opght net to be disinherited without an ex- 
press devise over or necessary implication, mere negative 
words are not sufficient to exclude him without an actual 
gift to some other definite object ;*and* if that actual gift 
is one which the law does not allow, it ought not to be inter- 
preted so as to disinherit fhe heir and to deprive him of his 
just rights. $ 

A mere expression in a Will that the heir-at-law shall not 
take any part af the Testator’s estates is not sufficient to dis- 
inherit him without a ¥alid gift of the estates to some one else, 
still less can an heir-at-law be disinherited by words express- 
ing that he is not to take any benefit under the Will. He will 
take by descent and by his right of inheritance whatever is not 
validly disposed of by the Wilfand given to some other person. 

It was contended by Mr. Paul that the Testator’s intentior 
was not so much to benefit the devisees as to disinherit his 
own son, and to tie up the property in such a manner as to per- — 
petuate his own name, and he alluded to the large legacies to 
the servants as tending to show that the Testator’s main object 
was to elisinherit his son. I see nothing unreasonable in the 
legacies to the servants, nor any thing beyond what a gentle- 
man of large property might, in a liberal and generous spirit, 


bestow upon those who hagl served him faithfully. Besides, — = 


there was no necessity to give large legacies to the servants in 
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order to disinherit the heir. There is nothing to show that 
the Testator intended to disinherit his son under all circum- 
stances. The Will contains no glevise of the ultimate reversion 
after the determination of the estates which were infended to 
be created. This may have been because the Testator sup- 
posed that the devises would tie up the estate for ever. But if 
they did not do so, the heir-at-law is not the less entitled to 
succeed. 
The Rules of construction cannot® be Strained to bring a 
devise within the rules of. law. ° Leake. versus Robinson, 
2 Merivales Reports, 390 ; Griffiths versus Green, t Jacob and 
Walker 33. In the latter case the Master of the Rolls said-— 
“ We must adhere to the words of the Testator, unless we are 
warranted by the contest in putting a different meaning upon 
them.” ; 3 
But even if an estate tail descendible according to the rules 
of primogeniture could, according to Hindoo Law, be created, 
I am of opinion that tle devises to the sons of Jutendermohun 
Tagore to be born or adopted after the tleath of the Testator 
were not valid- atcording to the Hindoo Law. According to 
that law, a donee must be capable of accepting the gift. He 
must, like an heir-at-law, be a sentient being Iapprehend that 
according to the general principlts of Hindoo Paw, a gift inter 
‘wivos or by Will cannot be made to a person not in existence at 
“the time of the gift, or in the case of a Will at the time of the 
death of the Testator, and that it cannot be madein such a 
manner as that thé donee cannot be ascertained at the time 
_ at which the propesty by virtue of the gift or devise ceases to 
be that of thedonor or Testator. - ° *e 
The Hindoo Law knows nothing of an estate zz nubibus 
or of a scintilla Furis, and, with the exception of the case of 
5 oorjeemonee Dossee and Denodundoo Mullick, 9 Mooré’s 
: Indi n Arpas 135, I know of no 19 authority which shows 
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that under the Hindoo Law, executory bequests have been 
sanctioned as part of the system of Hindoo Law. The prin- 
ciple of that law seems to require that property which passes 
out of one man must immediately vest in another. This point 
as regards inheritancé was considered in the case of Cally 
Doss Doss, and Krissan Chunder Doss, 11 Weekly Reporter, 
appeals from Original Side, page 11 and there appears to be 
no distinction in principle between the creation of property 
by the annulment of previous right by death, and the creation 
of property by relmquishment of right by gift. ‘Fhe first 
chapter of the Dayabhaga (see especially verses 4 and 5) shows 
that the term heritage (daya) by deriyation signifies “@what.is 
given.” It points out that the use of the verb d@ (to give) is 
secondary or metaphorical, since the same consequénce is 
produced, vzz., that of constituting another’s property after 
annulline the previous right of a person who ts dead or gone into 
retirement or the like (see also the note to verses 4 and 5). 
In verse 5, it is said—-‘ The word heritage is used to signify 
wealth, in which propérty dependent on relation to the former 
owner arises on the devise of that owner.” ` Thus it appears 
that property in the heir must arise immediately upon the 
death of the ancestor in the same manner, as the property of 
the donce arises immediately upon relinquishment by the. 
donor.” 

In a note to paragraphs 4 and 5, it is said (“ heritage sig- 
nifies what 7s given”). Since the verb to give signifies the 
Will, be this no longer mine which has the effect of vesting 
property in another, and since that cannot exist in the proposed 
caSe (méaning heritage), therefore it here merely signifies any 
act which has the effect of vestin® property in another, such 
as the demise of the former owner; his retirement, &c. “Achyta.” 
There is not in this instante (speaking of heritage) a relin-~ 


quishment on, the part of the person deceased or retired — $ 
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consisting in the Will be this no longer mine, and operating to 
annul the former property Raghoonundun Dayatatwa. 

Again in a note, verse—5 ‘the term heritage signifies by 
acceptation property vested in a relative in respect Of wealth, 
in right of relation to its former owner* (as son or otherwise) 
on the extinction of his property Raghoonundun Dayatatwa.” 

There is nothing to show that after property has ceased by 
virtue of a gift to be that of the donor, there can be any 
contingency or uncertainty as to thé person in whom it is to 
vest or that the property can be so given by Will as to remain 
in abeyance or 272 2ubibus until the donee comes into existence. 
The object of the Hindoo Law is, that the property of. a 
deceased proprietor may be immediately made available for 
his spiritual benefit and for that of his ancestors.—Tlfere 
seems to be no more authority for holding that, property can, 
according to Hindoo Law, be given by Will to a person not in 
existence or to a person not ascertained at the time of the 
death of a Hindoo Téstator than there is for holding that a 
thing can be inherited by a person not fn existence or upon a 
contingency. 

Verse 21 is very important, it says: “ The right of one 
‘may consistently arise from the act of anether, for an express 
_passage of law is authority for it, and that # actually seen 
in the world, since in the case of donation, the donee’s right 
^ to the thing arises from the act of the giver; xamely, from his 
velinguishment in favor of the donee who is a sentient person.” 

In verse 22, it “is said “ Neither is property created by accep- 
tance since (if thatewere so) it would follow that the acceptor 
was the giver, for gift consists in the effect of raising Another's 
property, and that effect would here, that is to say (if accep- 
‘tance created property) depend on the donee.” 

In verse 23, an objection is araised. It is said—“ dis riot 
‘receipt acceptance ? for the affix in the- word turaka implies 
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a thing becoming what it before was not; and the act of 
making his own (swan curvan) what before was not his, 
constitutes appropriation or acgeptance (szwicara). How then 
can property be antecedent to that ?” ai 
Verse 24 “ The arswer is though property had already 
arisen, it is now-by the act of the donee, subsequently recog- 
nized for his own, rendered liable to disposal at pleasure ; and 
such is the meaning of the term ‘acceptance’ or appropria» 
tion.” : k 
Further bearing. upon *the effect of gift and acceptance 
under the Hindoo Law will be found in 2, Colebrooke’s Digest, 
519, 511. £ $ 
The result appears to me to be that a . gift cannot operate 
to pass property, unless the donee is in existence, so that as 
soon as the property is’ relinquished and passes out of the 
donor, it may vest in the donee; that in the case of a Will 
would be at the time of the death of the Testator from which 
moment the WHI operates as a reiinquishment. The donee 
must at the time, accotding to my view of the law, be a sen- 
tient being. This is only in accordance With reason and 
common sense, especially where there is no express provision 
for Trusts. I excluse from these remarks a posthumous child 
of the Testator‘and a son adopted by a widow of the Testator_ 
after the death of her husband. These cases depend upon 
particular law, and do not extend to posthumous sons of~ 
strangers, or to sons of strangers adopted "by their widows 
after their deaths. I do not therefore intend to exclude from 
the general remarks, sons of Jutendermohur, &c., to be born or 
atlopted*after the death of the Testator, wheelies POBE in- 
Jutendermohun’s lifetime or after Ris death. 
Agceording to the Roman Law, every being capabi tt 


enjoying rights and fulfilling duties was called a persona. 


Justiniaa’s ENO by Sanders,—Introduction 37, id. 86, and ox 


~ 





ee vo" Sea 


by the same law a person could not devise to a posthumous 
stranger or to a person not 27 esse. 

In the strictness of the old. civil law, a child born after the 
death,of the Testator was incapable of taking as hif heir or as 
a legatee under a Testament. He hadenot, at the time of the 
Testator’s death, any certain existence, and the law said incerta 
persona heres institut non potest (Ulp. Dig. 22-4) still the 


ghild, when born, might be suzs heres of the Testator; and as 


his agvatio, would be considered in faw to date from the time 
of conception, and not from that of hiş birth, “the Testator 
woulde pass over one of his sxi heredes if he omitted to include 
him om exclude him in the Will, although, if he had in- 
cluded him, the posthumous child could not have taken any- 
thing.» : ` 

In the course of time, the law ‘permitted | the posthumous 
child, if a suzs heres to become an heir, but the civil law 
never permitted the “posthumous child of a stranger, born 
after the Testator’s deaths to be an “ heir or a legatee.” 

Idem, Book II. Tit. XIII. page 26$.. ` 

In like marnêr, according to the Common Law of England, 
a grant could not be made to a person not zz esse at the time 
of the grant ; Comyn’s Digest, Tit. Grant, B. I. 
_ Itis there said—‘“Every person iz esse at the time may 


“take by grant. But a person not zw esse at the time of the 
° grant cannot be a grantee, as if a grant be to the right heirs 


of B, who is then alive.” See also 1 Sanders on Uses, 128; 
2 Blackstone’s Commentaries, 168-169 ; Fearne on Contingent 
Remainders, 354, 362 ; William’s on Real Property, 242-247. 

e Ido not tite'these cases for the purpose of showéng what 
the Hindoo Law is upon the subject of grants to uncertain 
persons, or to persons not in existence; but merely for the 
purpose of showing that there ignothing contrary to reason, 
orcommon sense in the Hindoo Law as I i 





I apprehend that according to that law, the donee must be 
a person in existence, in whom the property may vest imme- 
diately it ceases by virtue of the gift to be that of the donor ; 
and further, that the designation of the donee must be so cer- 
tain that the latter may be capable of accepting the gift and 
that it may be ascertained, immediately the property ceases 
to be that of the donor, who is the person intended to be 
benefitted and in whom the property given has vested. . E 

We are not to declare’what the law ought to be, or how it 
can be improved, but what the Iaw is. X 

We are Judges and not Legislators. 

. The learned Judge who decided this case on considering 
whether a gift of the inheritance to a person who was not in 
‘existence at the time of the Testator’s death is bad upom pub- 
lic grounds said, “ I think the answer is given with singular 
“ completeness by the words of the Privy Council in Sreemutty 
“ Soorjeemonee Dossee versus Denobundoo Mullick, 9 Moore’s 
“Indian Appeals, 135. We are to say~whether there is any 
“thing against public “convenience, any thing generally mis- 
“‘chievous, or any thing against the genefak principles of 
“ Hindoo Law, in allowing a Testator to give property whether 
“by way of remainder or by way of executory bequest (to bor- 
“row terms fron? the Law of “England) upon an event which is 
“to happen, if at all immediately on the close of a life in be- ` 
“ing. Their Lordships think that there is not; that there 
“ would be great general inconvenience and pwblic mischief in 
“denying such a power and that it is thefr duty to- Aa 
“ Her Majesty that such a power does exist,” gre 


e*In thmt case, there was an absolute gift of one-fifth Sa a eR 
Testator’s property to each of his f&ve sons with a gift over o1 ES 


the event of any of.the five sons dying without a son « 
son's son, the Testator declaging that on such an event, 
BBS widow nor the daughters son should fakes an 
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his slfare. It was held that there was a good executory devise 
(or conditional limitation) and that upon the death of one of 
the sons without leaving a sop or a son's son, the estate went 
over and did not pass to his widow as his heiress-at-law. -In 
that case no question was raised or deeided as to whether an 
estate could pass by Hindoo Law by way of executory de- 
vise to a person not zz esse at the time of the decease of the 
~  Jestator. 

There is no doubt that a gift by the Hindoo Law may be 
made upon condition, Shama Charn’s Vyayasta Darpana,oc- 
tavo edition, 601, 602 ; Macnaghten’s Hindoo Law, Vol. II. 
Ch- 8, ease 21, page 230. It seems also that a grant may be 
made upon condition, and that it may cease upon breach of 
the condition. “Ifthe subject pay not revenue, the grantebe- 
ing conditional is annulled by the breach of the condition.” 
Vivada Bhangernava, and other authorities, Vyavasta Dar- 
pana, 606 ; Macnaghtén’s Hindoo Law, Vol. II. Ch. 8, cases 
0G, pp: 221-223: °°. > “ 

It also seems that a gift in remafader upon condition is 
good. See Vyavasta Darpana, 607, Macnaghten’s Hindoo 
Law, Vol. II. Ch. 8, case 1, pages 207-208, but these cases 
do not show that there can be a gift ig remainder or upon 
condition to a person not in existence. e 

TIn the case of Soorjeemonee Dossee versus Denobundoo 

~ Mullick. above cited, the Privy Council held that the condi- 
tional limitatiof-which, by borrowing terms from English Law, 
was called - an éxecutory bequest was valid according to 
-Hindoo Law. They considered that there was nothing against 
poblic converfience ; or against the principles of Hind@oo Law, 

: . in allowing a Testator toegive property whether by way of 
o Or Pe ver of Gebel benit Cp borrow terms 
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Moore’s Indian Appeals, 135) I do not understand the Lord 
Justice Knight Bruce by the use of the words “immediately on 
the close of a life in being” to have intended to lay down that 
the rules of English Law against perpetuities were part-of the 
Hindoo Law ; otherWise he would probably have added “ 
within 21 years afterwards.” —His remarks were made eae 
reference to the facts of the case, which was then under con- 
sideration. In that case, Surroop Chunder Mullick, the son 
who died without having male issue leaving at the time of his 
death, so long as he-lived Rad an absolute estate vested in him 
by the Will, though it was subject to the conditional limitation 
over. He was zz esse at the time of the Testator’s déath—he 
was capable of accepting the bequest, and there was no portion 
of his fifth share of the estate which was not vested in*him, or 
which could vest, have been given to his brothers by his father 
in his lifetime. His brothers also were in existence at the 
time of the Testator’s death. i 

The question to be determined was, whether the devise over 
was good, not what pérsons took under that devise. It was 
sufficient to hold that the widow of the deceased brother, who 
was the plaintiff in the suit, was not entitled to take her hus- 
band’s share by descent. It was not necessary to decide whe- 
ther the sons of a deceased’ brother not 7 esse at the time 
of the Testator's death took jointly with the surviving bro- 
thers. | 3 

In the present case the gift to Jutendefmohun was only 
‘for life, the remainder was given over to his first and other 
pons to be born after the death of the Testator. 

°” The Hindoo Law knows nothing of the freehold estates ; 
and consequently it knows nothing of contingent remainders 


supported by freehold estates. It knows nothing of the statute ae 


of uses; it knows SARS be a of SpBnEItes or TA 
; E 








by the Hindoo Law for creating a perpetuity, it was therefore 
unnecessary for it to provide against perpetuities. 

; If the devise over to the un@porn sons of Jutendermohun was 
valid, athere was no person in existence dependenti of the 
Trustees in whom that portions of the estate which was given 
to the unborn sons could vest by virtue of the gift or who was 
capable of accepting any estate created by executory devise 

` er conditional limitation. . 

The case of Soorjeemonce Dossee versus ,Denobundoo 
Mullickas binding upon this Court °as to alk cases in which the 
facts are similar, but I do not consider that it was intended 
ta lay down, as a general rule, that the Law of England -as 
regards either executory devises or perpetuities has been so far 
recognised in practice as to have become part of the Hindoo 

_ Law current in Bengal and part of the law according to which 
E3 the rights of inheritance of Hindoos are to be determined or 
= by which heirs may be disinherited. 

+ Tfsuch was the inténtion, it appears to bg at variance with 
RA hg latter —— in 10 Moore’s enone 308 to which 







Denobundoo Mullick versus g00rjcemeonee Dossee, took 
: rth e ee was similar tothe estate which the survivors oe 
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English Law has not been engrafted upon the Hindoo Law, very 
serious and inconvenient consequences may be the result of 
holding that the English Law &@ executory devises is to bead- 
ministered as part of the Hindoo Law, and that devises can be 
made in Trust for perSons not in existence, whether in posses- 
sion or in remainder. 3 : 

We must take care not to introduce our English notions 
into cases governed by Hindoo Law, and not to give effect te 
rules by whjch perpetuities may be created unless we are at 
the same time prepared to hold that the law against perpetui- 
ties ds part of the Hindoo Law. 

- It was contended that the estate having been given tothe 
Trustees and their heirs, the rule of Hindoo Law requiring the 
devisee to be zz esse at the,time of the Testator’s death*would 
not apply, as the Trusteés were zz esse and capable of accept- 
ing. But the law will not permit that to be done indirectly 
which cannot be lawfully done directly. : 

In í Jarmanpn Wills, page 247, if is said “As the law 
does not permit to be done indirectly what cannot be effected 
in a direct manner, the rule which forbids thé giving of an 
estate to the‘issue of an unborn person, equally invalidates a 
clause in a settlemeat or Wil] containing limitations to existing 
persons for life With remainder to their issue in tail, empower- 
ing Trustees on the birth of each tenant in tail, to revoke the 


uses, and limit an estate for life to such infant with remainder ~ 


to his issue.” I Jarman on Wills, 247, Duke of Marlborough 
versus Earl Godalphin, 1 Eden, 404. See also Preston on 
Estates, 448, Buller versus Lord See cron, 9, Modern Re- 
ports, 48. st : 
If the intervention of Trustee$ will enable a Testator to 
creata estates which he could not otherwise create, and to 
devise to a person unborn of not ascertained at the time of © 
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the Testator’s , death, chee is ane to preveni a Fone 2 


; “—ea> a 
= = ~ a 


= 


ye eas 


aa. qa 





A ee | 


under the Hindoo Law from devising to the unborn son of A 
for life, remainder to the unborn sons of such son in succes- 
‘sion for life, according to ser§ority, remainder in like manner 
to the unborn grandsons of such son for life, and so on, nor is 
there any thing to prevent a devise to Trustees in Trust to keep 
up a perpetual succession of Trustees to accumulate the rents 
and to hand them over to an unborn person who at the end of , 

= S000 years after the Testator’s death shall be his nearest male 
heir or shall be the owner of a particular zemindary. 

Thedevise in the last case though unborn and unascertain- 
ed at the time of the Testator’s death is capable of being 
ascertainable at the timg at which the beneficial interest is- to 
commence. If an estate cannot be given directly to an unborn 
persor or to the heirs in succession of an unborn person” for 
life such estates cannot be given indirectly by means of the 
intervention of Trustees or otherwise. 

If it be held that a particular estate such as estates for life 
can be created by Hindoo Law, and that remainders dependent 
on life estates can be devised to unborn persons for life with 
remainder over to other unborn persons for life ; we should in 
effect allow Hindoo Testators to do by Will that which the 
Indian Succession Act does not allow otker _Testators to do, 
deg “Act X. of 1865, Sec. 100. 

| This though no reason for holding that such a devise 
` cannot be made according to Hindoo Law, if the right be 

_ clear, is a good “ground to induce us to be cautious before we 
hold that such a right exists by Hindoo Law. “ 

-For the above reasons,in addition to those already given in 

“considering whether the intended estates tail were vafid, I %fm 

¢ of opinion that the sons Sf Jutendermohun to be born or 

-adopted after the death of the Testator do not take general 

_ Estates e as held ve the Court below, or any 
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[The clause which directs the Trustees to convey the real 


estate so far as the limitations and conditions can be introduced), 


without infringing any law a@ainst perpetuities, does not 
render the devises to the unborn sons of Jutendermohum valid 
or vest in the Trustees*the power of creating by conveyance 
valid estates in such sons for life or otherwise. The clause 
does not authorize a conveyance omitting the directions or 
provisions in respect of primogeniture or the clause excluding+ 
females, nor does it auth6rize the creation of estates for life 
or general estates of-inheritance instead of qualified estates. 
Further the estates are not to be conveyed until after the 
legacies aud annuities shall have fallen in and been fully 
satisfied. The estates intended to ‘be given are not merely 
executory. It was clearly intended that the payment of 
Rupees 2,500 a month to the persons mentioned in the devise 
should commence immediately after the death of the Testator 
and before the legacies and annuities should be satisfied. If 
the devisees in tad could not take the Rupees 2,500a month and 
the surplus interest and dividends, &c., before the legacies and 
annuities are satisfied and fall in, they cannot take the estates 
by means of*a conveyance to be executed after the legacies 
and annuities have fallen in._ Further the authority to convey 
so far only as the limitations can be introduced into a deed — 
without infringing the law against perpetuities (if any such 


there be) cannot authorize the Trustees to substitute new — 


limitations or estates valid under the Hindoo Law for limita- 
tions or estates which the Testator intended to create, but 
which could not be created and held. under that law, nor can 


iftendef valid either before or after the legacies and annuities 


are paid those devises which are void so long as the annuities 
and lęgacies are unpaid. The Ceurt cannot alter the limita- 
tions in a Will by directing a conveyance which will suey a 
out the intentions of the Testator because Wiese intentions argi 
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contrary to law, the only alteration which the Testator intended 
was such as might be necessary to prevent an infringement of 
the law against perpetuities ingconveying the estates which he 
intended to create, see as to this point Bagshaw VEVSUS 
Spencer, Fearne’s Contingent Remainders, by Baxter, 9th. ed. 
page 120 and Garth versus Baldwin, 2 Vesey, Senior, 655 and 
Mr. Fearne’s consideration of the cases‘in which the Court of 
Chancery in decreeing the execution of Trusts has departed 
from the legal operation of the wérds by which the Trusts 
were limited. Fearne’s Contingent Remaigders, same edition, 
page 113, id. 183-185. à 
A farther question arises whether the life estates to 
Shourendermohun, Woopendermohun, and the other devisees 
for life,are void or valid, or are accelerated by the invalidit? of 
the devises in tail: male to the unborn-sons of Jutendermohun. 
_ It is not necessary for the purposes of the present suit to 
decide that question, and as according to Lady Langdale’s 
case above cited, we oaght not to make any decree declaratory 
of the rights of the parties subsequent fo the life estate given 
to Jutendermehim, we abstain from expressing an opinion 
upon that point which is not necessary at present. I have 
expressed my opinion as to the limitatiogs to the heirs male 
of the body in the devises to the unborn sdns of Jutender- 
mohun in order that I may not be supposed to acquiesce in 
*the doctrine of the Lower Court that those words pass general 
or absolute estdtes of inheritance. 
_ We come now to the personalty, and here I may observe 
that there is an important distinction between the real estates 
and the pers®nalty ; with regard to the latter, there was tmo 
gift of the corpus except inethe direction as to the Trust upon 
which the same was to be he]d by the Trustees as soon as all 
the annuities and legacies should þave fallen in and Been fully 
i ied, It was declared that as soon as that event should 
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take place, the Trustees were to stand possessed of an interest 
in the corpus, in Trust absolutely for the person or persons 
entitled under the limitations Án the Will to the beneficial or 
absolute enjoyment of the said real property. at 

_ The words “or petsons” are not very intelligible, as the 
real.estate was not intended to be taken jointly by several 
heirs, but by one person only, véz., by the heir male of the 
body in the elder line. It appears to me that the words “or 
persons ” must be rejected, and“ that it was the intention of 
the Testator that when the*annuities and legacies shoyld have 
been fully satisfied, the corpus of the movable estate was to 
be.held absolutely for the person who might then bé “entitled 
to the beneficial or absolute enjoyment “of the immovable 
estate. There was to be nọ life interest in the corpus of. the 
personalty, and no particular or qualified estate in such corpus. 
If the legacies and annuities should be fully satisfied in the 
lifetime of Jutendermohun, he was to be entitled to an ab- 
solute interest in 3t. He was to be entifled to alienate it, or 
in the event of his not’doing so, it would pass upon his death 
to his representative. It was not given to thé person in whom 
the first beneffcial interest for life in the real estate should 
vest under the Wille It was to remain a matter of doubt and 
uncertainty until the legacies and annuities should be fully 
satisfied who was to be entitled to it. It was to be held in 
Trust for the person or persons who, at the moment when the 


legacies and annuities should have been fully satisfied or fallen’ 


z te, k 
in, might happen to be the person entitled to the beneficial or 
absolute enjoyment of the real property. It „Was a mere 


` possibility which depended upon the contingency whether | 


Jutendermohun or any other of thé devisees might ever be- 
come entitled to it. If the devisees named in the Will should 


all die without issue male ofe their bodies either adopted ora i 
otherwise before the legacies and annuities Hone be wee ae 
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paid, the corpus would revert to the Testator’s heir as undis- 
posed of, and there would be a resulting Trust in his favor. 
The person who was to succed to the corpus might be son of 
Jutendermohun, or he might be a son of Jutendéermohun born 
after the death of the Testator ; he Pee be a son or other 
heir male of the body of stich son ; or he might be ason 
adopted by Jutender mohun in his iene or a son who might 
~ be adepted after the death of Jutendermohun by his widow, 
or he might be a son or heir male of the body, of either of 
such sens. Shourendermohun or° any of -the persons named 
or designated under any of the subsequent limitations, might 
be the petson who, undgy the contingency, might become en- 
titled to it. £ Š 
There was no intention to give ¢ to any particular or ascer- 
tained person of the whole of those who under the limitation 
in the Will might, according to the intentions of the Testator, 
become entitled to the absolute and beneficial enjoyment. of 
the real estate upon the happening of the corttingency. Many 
of them were not in existence, and as to some of them, such 
as sons of the’several tenants for life or in tail, to be born or- 
adopted after the Testator’s death, it was not evén certain that 7 
they ever would come into exisgfence, ner was it Certain that 
the event upon which the property was to vest would hap- 
pen within the period of a life in» being or 21 years after- 
-- > wards? => 
In Bagshaw zv'sus Spencer, Fearne’s’ Contingent Remain- 
ders, pages 121, 122, Lord Hardwicke, speaking of a devise, 
es said: “ As to its Being considered an executory devise, it was 
‘too ‘remote to be good in that view, being after “all dets 
om indefinitely should be paid, which in point of time might 
; A exceed a life or lives in being or any other time allowed by law.” 
< See also Jones versus Morgan Brown’s cases in Chancery, 
AGE earne’s Contingent Remainders, Tsu. a ° 
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In that case the Testator devised certain real estates to 
Trustees to raise money in aid of his personalty for payment 
of debts, and after payment Aof his debts, the estate was 
limited over. Lord Chanceller Thurlow said—“ The fisst use 


for the payment of deBts might absorb the whole estate” See 


also Lord Dungannon versus Smith, 12 Clark and Finnelly, 
540; Boughton versus Boughton, 1 House of Lords cases 
404. In cases of this nature possible, and not actual,events 
must be looked to. ? 

The same rule of constfuction must*be applied to his case 
as ought to be applied if the legacies amounted to a crore of 
Rupees and the income of the real and per sonal estate together 
were 500 Rupees a year.—No one can say how long it will be 
before the corpus of the personal estate is to vest, or whe will 
be the person then entitled to it. 

It seems clear that if this case had to be decided according 
to English Law, the bequest would be bad for remoteness 
according to the decisions above cited. * 

In Lord Dungannon and Smith, the ground on which the 


. gift failed was the want of certainty, that the “bequest would 


take effect within the prescribed period. In the present case, 
it appears to me that the ground on which the gift fails under 
Hindoo Law is the want of certainty at the time of the death 


of the Testator who would be the donee, and whether the donee 


Was a person in existence or not. 
. - s - poit 
No one untilthe whole of the legacies and annuities are 


satisfied, could accept the gift or sell or dispose of the corpus ; 


subject to the charges. If such a bequest? as the present is 
g60d, and no rule against perpetuities exists under the Hindoo — 
Law, there is no reason why a Hifidoo may not give and de- 
vise his movable and immovable property to such pees 
as at the expiration of 2@0 years, shall be the -beneficial — 
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rents and profits in the meantime or leave tliem to accu- 
mulate. 

The remarks made by Mr® Baron Rolfe in deljvering his 
opinion in Lord Dungannon and Smith, 12 Clark and Finnelly, 
573 are very applicable to this case. He said the Testator 
has in effect directed his Trustees to retain the corpus in their 
own hands until some person answering the description of 
heir male of the body of B, shall attain his age of 21; and 
then, but not till then, to assign the corpus to such person. In 
this-case, the Trustees are to retain the corpus of the movable 
property in their own hands until some one of the persons to 
whom the real estate is limited shall, after the payment of the 
legacies and annuities, answer the description of the person en- 
titled fo the beneficial or absolute~ enjoyment of his real pro- 
perty; and then, and not till then, to hold it for the absolute 
use of such person. If the rents of the real estate had not 
been charged, in aid of the personalty, with the payment of 
the legacies and annuities, the happening Gf the event upon 
which the corpus of the personalty would be liable to be so 
disposed of, would probably be very far distant, I say proba- 
bly, because we know nothing beyond the recital in the Will as 
‘to what is the amount of the incame of tMe personalty and of 

‘the surplus which may be available to satisfy the legacies and 
_ annuities. | . 

_ The learned Judge appears to have considered that the 
annuities and legacies must all be satisfied during lives in be- 
ing, but that is not so, if the assets should not be sufficient 
to pay all the legacies in the lifetime of the legatees, the 
legacies will have to be paid gradually, as directed by the Will, 

_ to their personal representatives after their deaths, see clause 
a1 of the Will. There is nd power to sell any portion »f the 

“real or of the personal estate—Tafter it has been invested to 
pay tl the legacies. The learned Judge says—The Plaintiff's 
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Counsel maintains that under the operation of this clause 
(meaning the clause for payment) the functions of the Trustees 
might remain in full force fof! a period much beyond any 
life in being. On the whole, though with some doubt, $ think 
this view is not corréct. It seems to me better to conclude 
that the Testator merely meant to free the Trustees from the 
obligation of paying such legacies and annuities in cash im- 
mediately on their becoming due, if they could not beepaid ix 
full out of the income at that time. With a view to preserv- 
ing the corpus intaet, he gave them the power of adjusting the 
payments to the income. But I don’t think he intended the 
duties of the Trustees to continue beyond the lifeit the last 
annuitant, and in this way to give them the opportunity of 
changing the legacies ue annuities into rent chargese af un- 
certain duration. 

The learned Judge, however, does not appear to have ad- 
verted sufficiently to the rith clause of the Will in which the 
Testator directed that “each of the légacies and bequests or 
shares shall be deemed and taken to have vested in the several 
lezgatees to whom they are bequeathed imnfediately upon his 
death, and that in case of any of the said legatees dying after 
his death but before attaining the age at which payment was 
to be made to them under the provisions contained in the: Will 
his, her, and their legacy or share should be payable as he, she 


or they should respectively by Will direct, or in case of intes- 


tacy to the personal representatives of such legatees or legatee 
as soon as conveniently might be after his or her death. There 


is also a provision in the Will that interest ut the rate of 5 per — 


cent. shall be paid. Provided always, the Will says, that 


interest at the rate of 5 per cent.“ per annum shall be paid — 
to exery legatee or annuitant, - whose legacy or annuity or 
a portion of, whose legacy or annuity shall be postponed ; 
under the provisions and directions immediately hereinbefore _ 





contained until the same shall have been fully paid and 
satisfied.” 3 
It was manifest from the} clauses just quoted, that the 
dutiesof the Trustees were to continue until the whole of the 
legacies should be paid either to the leg&tees or their devisees, 
or to their personal representatives which (as the legacies were 
to be paid gradually out of the income of the Testator’s real 
+ and personal estate) might embrace a period long after the 
death of the legatees and after the death of the survivor of the 
annuitants. x Se 
Further, the corpus of the personalty is so bequeathed fhat 
the persoirin whom it was intended to vest as the beneficial 
owner of the real estate might be one of the persons intended 
by the Jestator to take the real estate under the devises wich 
have been held void. For the above reasons, I am of opinion 
that the gift over of the corpus of the personalty after the 
payment of the legacies and annuities was bad, and conse- 
quently that the property in it is vested in the son and heir of 
‘the Testator subject to the Trusts for the payment of debts, 
legacies and annuities. There ‘isa distinction between the 
corpus of the personalty and the surplus interest and dividends 
thereof. The latter is to be paid, to the sperson. beneficially 
entitled to the beneficial enjoyment of his real property or of 
the rents and profits or surplus rents and profits thereof— 
my utendermohun is that person. When the legacies shall have 
been fully paid 2nd only one annuitant is living, there pro- 
bably will be a surplus annual income, both of the real and 
personal estate, that is to be paid at once before the arrival 
_ of the time when on the death of the last annuitant, arith 
when all the legacies shall fave been paid, the real estates are 
Ke to be conveyed and the coxpus of the personalty is ta vest. 
ees The right to receive the surplus rents and profits of the real 
cs estate and of the interest and dividends: of the _personalty, if 
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there be any, is vested in Jutender for life or until the time 
arrives for the conveying of the real estates and the vesting of 
the corpus of the personalty. - 

I now proceed to determine the first issue, and for that 
purpose to consider whether according to the facts stated in 
the plaint, if true, the plaintiff has any cause of action, the 
plaint alleges in para. 19, that the plaintiff has been informed 
and believes (and the facts are more within the knowtedge ef 
the defendants than that of the plaintiff, that the defendants, 
the Executors of tke said Prosunnocoomar Tagore, os same or 
one of them have, against the directions contained in the said 
Will, sold or otherwise disposed of a.arge amount 6f Govern- 
ment Securities out of the corpus of the estate of the said 
Testator and have improperly applied the proceeds thereof: 
and that he apprehends that unless the defendants be restrained 
by injunction, there is danger of the estates being wasted, or 
otherwise dealt with contrary to the direction of the said 

> 


Testator. 
eh derehdanes: Woopendermohun Tagore, Jutender- 


ESET 
mohun Tagore and Doorgapersaud Mookerjee in the 6th para- 


graph of their Written Statement, say they have not nor has 
any of them sold*or dispased of any Government Securities 


contrary to the directions of the Will, nor in any way improperly — 
disposed of any proceeds of any Government Securities. They. 


have sold a portion of the Government Securities, and have 
. applied the proceeds in the payment of the debts of the 


Testator.” But they do not in the last paragraph say that 


they have not sold any other partion of the Government 


Sécurities or applied the proceeds otherwise than in the : 


payment of debts. Their defence rests upon the denial 
contained in the first portion of the paragraph, which asserts 
that they have not sold afy Government Securities contrary _ 
to the “directions of the Will, 
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disposed of any proceeds of any Government Securities, that 
denial involved a mixed question of law and fact. Upon that, 
the 6th issue settled for trial, fhised the question whether the 
Executors have misappropriated any and what portions of the 
Testator’s estate. a 

It therefore becomes necessary to consider whether assum- 
ing that the Executors and Trustees have misappropriated any 
part ofthe Testator’s estate, the plaintiff has any cause of 
action. : x 

The learned Judge, with refereħce to-this portion of the 
case, says, “I am in a position to say that-the allegation of 
waste matt by the plaintiff falls to the ground. The Trustees 
and Executors are distinctly empowered by the Will to pay 
debts and legacies out of the peysonalty, and the selling of 
the Government papers of which the plaintiff complains may, 
as far as any thing goes which is stated by plaintiff, have been 
effected for that purpose.” 

I cannot concur in this view of the case, for if the sale of 
the Government papers of which the plaintiff complains was 
effected under‘the powers of the Will, merely for the purpose 
of paying such of the debts and legacies as tlre defendants 
were authorized to pay out of the personalty, it was clear 
that the plaintiff's allegation, that the Executors have sold and 
disposed of a large amount of Government papers against 
the directions of the Will, and have improperly applied the 
proceeds thereof, is not true. That allegation, however, has 
been made and Geen denied, and an issue has been ex- 


pressly and directly raised upon it. -If the plaintiff has a right 


to complain of waste, the 6th issue ought to be tiled afd 
determined. s 

The learned Judge, as I have already shown, has helg that 
if no person designated by the Will as ultimate takers of the 


inheritance has been born, the plaintiff as heir-at-law ehas for 
» 





the .time the immediate expectation of succeeding to the in- 
heritance on the termination of a life in being, and for that 
reason has a sufficiently substintial present interest to entitle 
him to ask that the property be protected against waste. 

The plaintiff has> in my opinion, a right to have the 6th 
issue tried, for I do not concur with the learned Judge that 
the allegation of waste made by the plaintiff falls to the 
ground. Independently of that finding that the allegation ef ° 
the waste falls to the ground, the plaintiff even, according to 
the opinion of the learned? Judge upon the other past of the 
case, has a right to have the 6th issue tried. 

I find upon the first issue that the plaint doe#disclose a 
cause of action. : 

" 2nadly.—That the Testator did die intestate as to seme por- . 
tions of his property, that is to say, without any valid devise 
or bequest ‘thereof. 

3rdly.—That part of the immovable property of the Testator 
was ancestral estate, and that he had a tight to dispose of it by 
Will; and that it ‘is therefore unnecessary to determine what 
Satkar portions of such property was ancestral. A 

As to the 4th issue, it must be declared that the devises aha 
gifts to Jutendernsohun for life are valid, so far as they re- 
late to the real property, and that he is entitled during his life 
and so long as he shall be entitled to the beneficial enjoy- 
= ment of the said real property or to the rents or surplus rents 
thereof, and until the legacies and annuitie in the Will men- 
tioned shall have fallen in and been fully satisfied to receive 
the monthly sum of 2,500 Rupees, out of*the wet rents and oe 
ptofits of the real estate and the unexpended surplus of such a 
rents and profits after payment “of the charges thereon 2 
also ¢o the surplus of the interest, dividends and =a Bro-- 
ceeds of the movable estate which shall from time to time _ 
remains ynexpended ` after making the pasmenti directed | aia 
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the said Will to be made out of the same, and it must be de- 
clared that it is not necessary, to come to any other finding 
-upon the 4th issue or to make Eny other declaration of right 
as to the real property save that above mentioned ; and that 
the gift of the corpus of the personalty ‘is void, and that the 
beneficial interest in the same, is vested in the plaintiff subject 
to the charges thereon created by the Will. 
“© tàl —That the plaintiff is not entitled to maintenance. 
The case must be sent back to the Lower Court with a re- 
p questthət, that Court will try the 6th issuerænd return its find- 
ing thereon together with the evidence to this Court. - 
att appears to me that the Trustee defendants are bound to 
render an account of the rents and profits of the immovable 
estate, and also an account of the movable estate and of the 
interest, dividends and profits of such movable estate and of 
the mode in which they have applied the same. The Testator 
. by his Will directed that out of the net annual income of the 
said real property, the" person or persons for the time being 
entitled under the limitations and pr ovisions thereinafter con- 
tained_to the Beneficial enjoyment of the said real property, 
‘or of the income or surplus income thereof should receive for 
: ‘His own use every year Rupees 2,500 a menth, and that the 
various legacies and annuities given by the said Will should 
only be paid gradually and as might be found possible by 
his said “Trustees or Trustee out of the balance that, after such 
i yf Jast mentioned pa ment, should remain of the said annual in- 
PEY c ome of the said bus property. 
ea As mt understand that portion of the Will, the surplus rents 
re property after paying the 2,500 Rupees a month 
poled: to the Benen’ ¢ of the legacies and annuities 











convert into money such portion thereof as should remain un- 
expended and as should not consist of money or securities for 
money, in Trust to invest th same or to permit the same to 
remain invested and out of the interest and dividends andannual 
proceeds thereof in Trust to pay the said annuities and any of 
the said legacies which should become payable after the Trust 
monies should have been invested so far as the said interest, 
&c., should suffice for those purposes, and after payments Qf 
such annuities and legaties to pay the surplus unexpended of 
the said interest, dividends, and annual proceeds untg the per- 
son or persons who for the time being should under the limita- 
tions and directions thereinafter contained and expressed, be 
entitled to the beneficial enjoyment of the real property or of 
the rents and profits or surplus rents and profits theregf._ 

The plaintiff being* entitled to the corpus of the personal 
estate as soon as the legacies and annuities shall have been 
paid off, is interested in seeing that the funds which by the 
Wil were made applicable for the payment of such legacies 


and annuities are dufy and properly applied ; and in order to 


ascertain whether they are so applied or n&t,-he is entitled to 
have an account of the monies and securities which have 
come into the hands of the Trustees and to see how they have 
been applied. 

TT find it laid dome in Lewin on Trust, on 329, that 
“ Trustees for the sale and payment of debts (and I apprehend 


that the same rule applies to Trustees fot the payment of 


legacies and annuities) are of course béind at any time to 
answer enquiries by the author of the Trust, or the persons 


laiming under him, as to what estates have beef sold and what 7 


debts have been paid.” ` ° = 

The plaintiff claims under the author of the Trust wats 
élaims by inheritance the wrpus of the estate which | = 
been legally Beaucrtace by the Will of the Testaton sg as 









_ AT page 4or of the same volume, it is stated that “as an 
“incident to the beneficial enjoyment by the cestuz gute Trusts of 
his interest he hasa right to cah! upon the Trustee for accurate 
information as to the estate of the Trust. Thusina “Trust for 
sale and payment of debts, the party entitled subject to the 
Trust may say to the Trustee, What estates have you sold ? 
What is the amount of-the monies raised? What debts have 

~- been paid? Itis therefore the bounden duty of the Trustee to 
keep clear and distinct accounts of the property he administers, 
and he ¢xposes himself to great risks by the omission. It is 
the fivs¢ duty, observed Sir T. Plumer of an accounting party, 
whether atrrAgent, a Trustee, a Recciver, or an Executor, (fer 
in this respect they all stand in the same situation) to be con- 
stantly geady with his accounts.” h 
In Williams on Executors, page 1852, it is said that “ 
Court of Equity will compel an Executor or Administrator, in 
the si same manner as it doesan express Trustee, to discover and 
set forth an account of the assets, and of his, application of 
“them.” 
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F PEET It seems cléar, then that a Trustee is an accounting party 
a 5 and bound to render accounts. $ 
3 E a Brooks and Oliver, Ambler’s Reports, 406, the agi 






al il estate there and in England, under the Will of laea 
re , bro ught his bill against the defendant Oliver and 
: acco nt; and it was PEYE that One _ who 





defendants Drake and Long should account for the estate and» 
effects of the plaintiff, Blair, qn infant ; and as often as any 
sum or sums belonging to the plaintiff, the infant, should 
come to When. hands by consignment of effects or remittance 
of money’; it was further ordered that the same should be 
ascertained by the affidavit of the said defendants, and that 
after all, just allowances deducted thereout, the defendants 


should pay the clear surplus of what should so come to their“ 
hands by consignment or remittance, into the Bank, with the 


privity of the Accountant General, &c. °_-_ 
In that case, the order was made for the defendant to 
account annually by affidavit to the infant. | Nh oe ‘ m 


It appears to me, therefore, that the plaintiff in this, case 
is entitled to an account fram the defendants of the whole of 
the funds which are applicable to the discharge of the legacies 
and annuities, and also to know from them how they have 
applied those funds. 

Suppose in tBis case that the annuities and legacies were 
very small, and that the rents of the real estate and the interest 
of the personal estate were much more than sufficient by the 
present time to have paid off the whole of the annuities and 
legacies ; surely the Slaintiff, əho is entitled to have the corpus — 
of the personal property made over to him for his absolute 
use as soon as the legacies and annuities are fully discharged, — 
is entitled to have the Trust monies properly applied to the 
discharge of the legacies and annuities, smd to have an 
account of what has been received, and how the same has 

l been applied. There must therefore be ù decree for an 
account. 

* The costs in the Lower Courts “are to be paid out of t | 
surplus rents and profits of the immovable estate, after pay- Z 
ment of the monthly sum of 2,500 Rupees. The legatees and amet 
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“costs ought not to come out of the interest of the movable 


estate or of the dividends and interest thereof, “which form 
the first fund applicable to the payment of the debts, legacies 


and Annuities, and further the principal contention in this case 
has -been with reference to the immovable estate. The 


_ plaintiff's costs of this appeal will also be paid out of the said 


ls rents and profits of the immovable estate. The costs, 
“of thé defendants of this appeal are reserved until after de- 


termination of the 6th issue. ; 
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Iya the Ligh Cowt of Mudicatuve 
AT FORT WILLIAM IN BENGAL, 
APPHLLATE JURISDICTION 


GANENDERMOHUN TAGORE, 
z s$s VEVSUS a A 
: fore. 
WOOPENDERMOHUN TAGORE, ee OTHERS. 
Before the Hor ble PaE Morna 
e 
Note for the citation from This is an appeal from the deion 


Colebrooke’s Digest, refer- 3 
n ae te CEA folg of Mr. Justice Phear dismissing the 


edition, Calcutta, 1798. plaintiff’ s suit. 

The plaintiff is the heir, according to RESET Law, of his 
father, the late Prosonocoomar Tagore Roy Bahadoor, for- 
merly a Member of the Legislative Council of the Governor- 
General of India. It was admitted before us that Prosono- 
coomar Tagoré was a Hindoo of Bengal, and that the case 
must be governed by®*the Himdqo Law as current in Bengal. 

The defendants are the Executors under the Will of 
Prosonocoomar Tagore and certain devises under the Will. 

The plaintiff asks amongst other things, for an injunction, 
and for other relief, on the ground that the Executors are com- 
mitting waste by selling Government paper contrary to the 
directions of-the Will. ` g 

“The Court laid down an issue whether the Executors have 
‚misappropriated any and what part ‘of the Testator’s estate. 

The learned Judge says “I dm ina position to say that 
“the allegation of waste made by the plaintiff falls to | 
“the ground. e phe Trustees and Executors are distinctly — $ 
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“empowered by the Will to pay debts and legacies out of the 
“ personalty and the selling Government papers of which 
“the plaintiff complains may,-as far as any thing goes which 
“hasbeen stated by the plaintiff, have been effected for that 
“purpose.” In that observation I cannot concur. No doubt, 
the statement that the Executors are committing waste by sell- 
ing Government paper contrary to the directions of the Will, is 
‘very Toose. Possibly, the defendants might have objected to 
answer, on the ground that the allegation was top vague. But 
it must be remembered that a plaintiff, who under Act VIII. is 
obliged to verify his plaint, is in a very different position.from 
that of a party filing.a bill on the equity side of the date 
Supreme Court in charging waste or other wrongs done or 
suppesed to be done, by Trustees or other persons of w vhose 
transactions he has no means of obtaining exact information. 
fi he defendants have not only answered the charge made 
mo but accepted an issue faised upon the question 
whether they have misappropriated any part of the Testator’s 
- estate. It seemsto me too late after that to say that the issue 
cannot or shall not be tried. 
~ The next question is whether the plaintiff has such an 
_ interest in the property dealt with by the Will, as to give him 
ly right to raise that question. According to the practice of 
sof puits, if there be ey person who under the Will, 












ors, aad such ultimate reversionary, or siete 
y remain in the pláintiff as heir according to the 
> plaintiff would be considered as having no 
esent i i nterest as would entitle him to ask the aid of 

t to a the Executors to account, and we should 
t the*plaintiff is not entitled toe obtain 
n aie fim this Court, and therefore 
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The surplus income of the monies and securities for money 
forming part of the Testator’s estate after payment of annui- 
ties and legacies is given by the: Will, to the person or persons 
for the time being, under the limitations of the Will, entitled 
to the beneficial enjoYment of the real property or the rents 
thereof; and as soon as the annuities -and legacies are paid, 
the Trustees are to stand possessed of the said Trust monies 


in Trust absolutely for the person or persons, entitled under thea 


Limitations ang directions in the Will expressed to the beneficial 
and absolute enjoyment of the real property. I progeed to 
examine the limitations of the real property contained in 
this Will. ; z on : 
The Testator states that the frequent divisions and sub- 
divisions of estates in Bengal is injurious alike to the families 
of Zemindars and to the*ryots who are oppressed by numerous 
and needy landholders having conflicting interests, that he has 
bestowed much time on the improvement of his estate, and. 
condition of the Ryots, and tenants thereef, and that he is desir- 
ous that such improvement should go on, and should not be in- 
terrupted by any division of the said estate, or disputes concern- 


ing the same, and then proceeds after first giving the landed — 


property: to, Jutendermohun, Tagore for his life (in the events 
that have happened), to limit his estate to the sons successively 
of Jutendermohun Tagore, born after the Testator’s death, 
and whathe calls their heirs. Not their heirs according to 


Hindoo Law, or any other known law of inheritance, but ac- 


cording to a system of primogeniture deviSed by the Testator 


excluding females, on which he has Pas ES to engraft 
thé Hindoo Law of adoption. He says, “I déclare in theses 


“construction of this my Will tha? the elder li e shall = o n E 


“be preferred to the: younger, and that every elder son of — 
“each heir in succession ley descent, and failing descent by 
“adoption, and his issue or heirs male by desecig; and faili 
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“descent by adoption, shall be preferred to any younger son 
“and his issue or heir male by,descent or adoption.” 

He then provides for ti exenision of females and their 
descendants and for the exclusion of all right or claims to 
provision or maintenance of any persôn, male or female, out 
of the estate. 

He provides that “any and every son adopted according to 


“ Hindgo Law shall in respect of all the devises, limitations, 


“and provisions in this my Will contained and may be deemed 
“and taken to be a younger son of*the body of his adoptive 
“father,within the meaning of this my Will, and shall be 
“capabléef taking as a gon and heir male of the body of his 

“adoptive father, ‘provided always that a son or sons duly 
“adopted by a widow after her husband's death, under ‘and 
“ according to directions from such husband to her to adopt a 
“son or sons, shall, whether such son be the first son adopted 
2 by such widow in pursuance of directions from her deceased 
“husband, or whether he be a son subsequently adopted by 
“her in pursuance of such directions, but after the death of a 
“first or othe son adopted by her, be in all respects for the 
“purposes of this Will, taken as an adopted son*of such hus- 
“band, and shall be taken under this my Will exactly as if he 
4 had been adopted by such husband in his lifetime.” 

Now, if this provision giving estates to sons to be adopted 
“by widows could have any effect, as the widow is to be ex- 
cluded from inhtéritance, the consequence would be that on the 
death of any person, who might become entitled under the 


limitations in the Will, dying, leaving a widow with power to 
adopt, the estate must remain in abeyance for an ifidefinffe 
‘time, without an owner, unt the widow should either adopt or 
die without adoption. After the failure or determinatjon of 
_ the limitations to the sons of Jutendermohun and their des- 


_ cendant, the Testator proceeds to limit over the estate to 





Shourendermohun Tagore and his descendants successtvely, 
Lullitmohuni Tagore and his déscendants, Woopendermohun 
Tagore amd his descendants, {And Brijendermohun Tagore 
and his deScendants, in each case, subject to the provisions 
declared respecting tle sons of Jutendermohun and the heirs 
male of their bodies, as if the same had been repeated in each 
case. Then he declares his Will and intention to be to settle 
and dispose of his estate in manner aforesaid as fully and 
completely as a Hindoo rtsident in Bengal may give or control 
the inheritance of his estate, or as a Hindoo urchapers may 
regulate the conveyance of descent of property purchastd or 
acquired by him, and not subject to any law orsastom of 
England by which entails may be barred, affected or des- 
troyed. 

He adds “I hereby. declare that if any devisee or tenant 
“for life or entail or otherwise, or any person entitled to take 


“as heir by descent, or adoption, or otherwise, or in any man- 
“ner under the, limitations therein before contained, shall 
“ permit the said property so devised and limited as aforesaid, 
“or any portion thereof to be sold for arreass of Government 
“ Revenue, or.shall, after attaining his majority, cease to keep 
“up ina due state 9f repair, and to use as his residence in 
“ Calcutta the said Boituckhan&h houses and premises, where I 
“ now reside, and make use of and enjoy my library, horses, 
“ carriages, furnitures in the said house, and jewels, and gold ə 
“and silver plates, &e., in my use or possession, then and im- 
“mediately thereupon the devise and liextations in this my 
“ Will contained and declared shall wholly cgase and determine 
“sas to Itim, and the person next in “succession to him under 
“the limitations aforesaid shall ateonce succeed, as if the said 
“pergon so permitting or sufferjng the said property, or any 
‘portion thereof, to be soldgfor arrears of Government Reve- 
“nue, or so ceasing to keep up in a due state of repairs and to 
- om 
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“use? as his residence my said Boituckhanah house had then 
“died. And I empower and authorize any person after my 
“said estate shall cease to bt vestéd in my said Trustees or 
“Trustee, for the time being entitled in possession to my 
“said real estate under the limitatiorts in this my Will con- 
“tained, to manage and improve the same at their discretion, 
“and to grant leases or pottahs thereof or of any parts thereof 
“for any term of years not exceeding 20 years in possession 
“from. the date of making such lease’or pottah, and so as the 
“net rent to be reserved, and no fne, premium, or salami, be 
s given or taken, and so as the lease or pottah contain a proviso 
“er constion for re-entry or non- -payment of the rent fora 
“ period not exceeding 3 years after the same shall become 
“due, or on breach of any of the covenants or terms tô be 

S naed i in such lease or pottah. BS 4 
- When the scheme of the Will now’before us is carefully 
considered, it becomés at once apparent that it is utterly re- 
pugnant to Hindoo Law. It is an attempt to exempt the 
Testator’s family and property from the’operation of that law, 
-and subject that family and that property to special law and 
rules of inheritance for a time which is absolutely indefinite, 
which, looking at the powers of adoption,,may be conceived 
as capable of lasting as long as the Hindoo Law itself. If 
i; Peitons beyond the gift. of life interests, to persons 
“at the death of the Testator, or possibly a life interest 
to. ae first son of Jutendermohun born of his loins, or adopted 
ogee his —— question as to which first, life interest 
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such power has not been extended by Legislative enactnfents. 
In all civilized communities we find laws of inheritance regulat- 
ing the transmission of property by descent or inheritance. If 
those laws are to be altered, if the rules of successiog and 
course of descent as affecting any particular lands or any other 
property is to be permanently changed, it must be by the Act 
or with the sanction of the Legislature, the supreme and 
sovereign authority in the State. It is evident that no, citizen, 
of the State can, by any act of his own, withdraw any portion 
of his property from.the operation of the laws of the atate. 

And it is equally clear that no such person can, either by. 
gift or Will, subject his property to „special rules er descent, 
conditions or other incidents unknown tO, or which are at 
variance with those laws. It seems needless to cite authorities 
to support so clear a proposition. But if authority is needed, 
I may mention, that in the Prince’s Case, 8 Coke’s Report, 14, 


it was determined that a course of inheritance against the rule 


of the Common Law of England could*not be created except 
by Act of Parliament? 

So a condition attempted to be engraftéd upon an estate 
in fee that daughters shall not inherit has been held void, 
because it is repugnant to the estate, and an attempt to 
establish a different kind of inheritance from that which is 
allowed by law. I will add an illustration from the case of an 


estate tail. In Sir Anthony Mildmay’s Case, Coke’s Reports, * 


40. It was determined that there are several incidents to an 
estate tail. “First, that the tenant in tailSnall be dispunish- 
able for waste. Second, that his wife shall be endowed. 
Third, that the husband of a woman tenant in fail after issue 


‘shall be tenant by the courtesy. fourth, that tenant in tail 


may suffer a common recovery, and thereby bar the estate 
tail, and the reversion or remainder also. And these inse 





able incidents which- the law annexes to an estate tail cannot ee si 
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be prdhibited by condition. And therefore ifa man makes a 
gift in tail, on condition that nionee shall not commit waste, 
or that his wife shall not be dowed, or that the husband 
of a woman tenant in tail after issue shall not be tenant by 
the courtesy, or that tenant in tail shalP not suffer a common 
recovery, these conditions are repugnant and against law.” 

Now, if a Hindoo can by deed or Will create an estate tail, 
he can subject his estate to a rule of inheritance unknown to 
the Hindoo Law. x 

The Testator apparently imagimed that he could create an 
estate tail. He expresses a desire to do so; he calls the estate 
an entafpand has employ red technical Poper which at first 
sight may appear ‘to be appropriate for that purpose. For 
instance, he gives, “to the use of each of the sons of the Said 
“ Jutendermohun Tagore, who shall be born after my death 
“ successively according to their respective seniorities, and the 
“heirs male of their’ respective bodies issuing, so that the 
“elder of such sons and the heirs male of his body may be 
“preferred to and taken before the youfiger of such sons, and 
“the heirs mate of their and his respective bodies issuing.” 

These words would be appropriate to the creation of an 
estate tail if a Hindoo can create such an, estate. I propose 
then to see what an English’ estate tail really is, in order to 
determine the question whether such an estate can be created 
by a Hindoo either by deed or Will. 

The English Common Law originally recognised three 
species of estates "© estates in fee ; estates for life ; and estates 
for years. Estates in fee might 7 either aokii or condi- 
tional or quilified. Prior to the passing of the Statute-of 
Westminster Second, in tlre 13th year of the reign of King 
“Edward the First, if lands, had been given to a man apd the 


heirs of his maven issuing, the donge took a fee simple cont¥- 


tional. ger? im ; . 
f - 





If be fore the birth of issue hg sold or made what avas called 
a feoffment in fee, the donor \could not have entered for the 
forfeiture, and the sale or feofiment barred the issue of the 
donee born afterwards. ~ 

After issue born the donee might have alienated in fee, 
and thereby have barred the donor and his heirs from all 
possibility of reverter. 

The statute in question made new provisions coneerning> 
lands givén upon condition. It declares that where one gives 
his fand to a mar and his wife, and to the heirs begotten of 
their bodies, with a condition expressed that if the man and 
his wife die without heirs of their bodies begotten, <e land so 
given shall revert to the giver or his heir, for where one gives 
land to another and the.heirs of his body issuing, iteseems 
very hard tothe givers dnd their heirs that their Will, being 
expressed in the gift, shall not be observed. 

It recites that in such cases donees have power to alienate 
the land so givey, and to disinherit their issue of the land 
contrary to the minds of the givers, and contrary to the form 
expressed in the gift. And that when theissue of such 
donees fail, the land ought to return to the giver or his heirs 
by form of the gift ẹ yet by the deed and feoffment of them 
to whom land was so given upon condition their reversion was 
directly repugnant to the form of the gift; therefore to pro- 
vide a remedy in such classes, it was ordained that the Vz% 
of the giver, affording to the form in the deed of Lift, manifest- 
ly expressed should be from thenceforth obseFved , - so that they to 
whom the land should be given under such cortittion should have 
no ‘power to alienate the land so given, but that it Should remain 


to the issue of them to whom it was given after their drun or, l 


shoula revert unto the giver, or his-heirs, if issue fail. — weer. 

` The English estate tai was created by this enactment 

which isscommonly called the statute de donts. pape t 
. s l ' À 








The enactment, just and,reasonable as it may appear at 
first sight, was productive of anything but unmixed Sood. 
In Sir Anthony Mildmay’s Case cited, it was said.“ at Com- 
mon Faw, all inheritances were in fee-simple, and the reason 
thereof was that neither Lords should _be defeated of their 
escheats, nor farmers or purchasers lose their estates or leases, 
or be evicted by the heirs of the grantors or lessors, troubles 
«or such infinite occasion of troubles, contentions, and suits 
arise.” But the true policy and rule of the Common Law on 
this_poant was in effect overthrown by sthe statute de donits, 
which established a general perpetuity by Act of Parliament 
for all wh had, or would make it, by force whereof all the 
possessions of England in effect were entailed accordingly, 
whicbavas the cause of great mischief. And it was attempt- 
ed to remedy the same in different’Parliaments. -And vari- 
ous bills were exhibited, but they were always on one pre- 
tence or other rejected. “The truth was that the Lords and 
“Commons knowing that those estates _were;not to be forfeit- 
“ed for felony or treason, as their estates were before the said 
« Act (and chiefly in the time of Henry the Third in the 
“Baron’s War) and finding that they were not answerable for 
“the debts, or incumbrances of their ancestors, and that the 


“sales, alienations, or leases a; their ancestors, did not bind 


as them for the lands which were entailed to the successors, al- 


S ways rejected such bills. And the same continued till about 


“the 12th year f the reign of King Edward the Fourth, when 


“the Judges, in consultation amongst themselves, resolved 
S, S 


` “that an estate tail might be docked and barred by a“ com- 
ies recovery.” ae: 


- It is needless tate tħat the statute de donis does not 


oy ots Wills of Hindoos. And Hindoos haveenever 


wered by any Legislative enactment to transmit 


estates to. ‘their’ "descendants fettered with conditions 
® 
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unknown to Hindoo Law. The conclusion which I draw is, 
that a Hindoo has not the power to create an estate tail. 

I think it plain that Couits of Justice in this country 
would not’ be warranted on any supposed principles of na- 
tural justice, public txpediency, or convenience, in giving 
effect to a disposition by which a Hindoo should attempt to 
create such an estate. ` 

No man can by Will create a new rule of inheritance to re-. 
gulate the descent of his property. But wherever during life 
an owner of property can dispose of it at his own frge_ Will 
and pleasure, it would seem true on principle, and I believe 
that, notwithstanding a great deal that has been sat to the 
contrary, it is generally true in fact, that in communities 
where the power of disposition has not been restricted by 
positive law or artificial rules each owner can make a gift of 
the same to take effect ori his death. In considering the extent 
to which a person may bind his property by Will or gift, it 
must be remembered that from the instant of death all fur- 
ther dominion on the part of the former owner ceases to exist. 
The property at once passes into new hands. *The new owner 
may be the heir to whom the succession falls, or the legatees, 
or if part is given by. Will the legatees may take such part, but 
in such case the residue must” descend to the heirs of the 
former owner. The whole inheritance must at once vest in 
some person either absolutely, or where the law allows of such 
a limitation as a Trustee, such as a Trustee to preserve contin- 


gent remainders or the like. No part can femain in abeyance > 


or without an owner till the happening of a future event. We 


- have therfore: to consider what is a Hindoo Will. To the. 
extent of such gift as a Hindoo canemake by Will, and no tri 


ther he can interfere with the course of descent. The ques- 
tiorf as to the power of a lindoo to dispose ‘`of property — 


by Will,. and the extent to which by such Will he cano 
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disinherit his heirs are distinct, and must be considered 
separately. Hindoo Law copiajns no separate head on the 
subject of Wills or Testament But I will endeavour to show 
that the power of making gifts to take effect on the death of 
the donor, in other words, gifts by Will? is not of modern intro- 
duction or foreign origin, but is distinctly recognized by Hin- 
doo Law. From the time of the establishment of the Mayor’s 
Courts in Calcutta and Madras, Probates of Wills of Hindoos 
were granted by those Courts. Tò this I may add on the 
authority of a statement of the Procureur General cited in an 
essay y by Mr. Montriou on the Hindoo Will, that at Pondicherry 
the Will>af Hindoos w ere recognized in the. French settlements 
from the commencement of the French rule. Between 1789 
and_1792 the Pundits of Calcutta, Nuddea, Benares, Gya, 
Dinajpore, Moorshedabad, and Dacca, were consulted as to the 
effect of the Will of the Nuddea Rajah. Amongst these was 
Jagannatha Turkapanchanun, the author of the Digest. The 
Pundits differed as tothe effect of the Will, but it does not 
seem that one of them doubted the Tight of a man under 
Hindoo Law to dispose of property by Will. See Montriou’s 
Cases on Hindoo Law, Appendix, note XVI. -In 2 Strange’s 
Hindoo Law; pp. 417 to 427, the opiniqn of the Pundits of 
Bellary, Madras, Masulipatam, Chittoam, Chingleput and 
Vizagapatam are given, each upon a different case. In every 
one of these opinions the power of a Hindoo to make a 
_ Will is either asserted or assumed. Wills are also found 
ee the records of tae Zillah Courts at Bombay, as appears 
gfipm numerous cases in Borradaile’s Reports. Of the Wills 
ated in the late Supreme Court, the earliest fh point of 
| date is that of Omichundysa Sikh. Then comes that of Gunga 
> Bissen- Khettry, apparently a native of a province in which the 
= ri le of the Mitacshara prevails. ©Sir William Jones is E by 
homas pause to have observed that the Hindoo: Law 
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knows no such instrument as a „Will. I do not know to “what 
passage in Sir William Jone’s *yorks the author refers, but we 
find that les irned Oriental scholar and eminent lawyer in the 
case of Munnoo Loll. Baboo® versus Gopee Dutt, Montriou’s 
Reports, p. 295, upholding a particular Will as valid according 
to what seemed to be the opinion of the Pundits, citing Sanscrit 
books, and particularly a passage from one of the Hindoo 


writers according to Mr. Justice Hyde, “whom the Pundit. 


acknowledged to be of the highest authority.” Mr. Henry 
Colebrooke ifia note to the*Digest had said, that Hindpo Law 
knows no such instrument as a Will. ‘“ We shall see that he 
vacated that opinion at a later period”. : aon 

It seems plain that at least the Hindoo Will was not oF local 
origin, but that Wills were known to and in use amongst 
Hindoos not in the Prestdence towns only, but from one end 
of the Peninsula to the other. 

I think it is a just inference that the right to make a Will 
does not arise from any mere moderfi practice or approved 
usage, but springs from a source to which all Hindoos have 
access ; in short, that it is part of the Hindog Law itself. 

The wholesscheme of inheritance as found in Hindoo Law 
depends on, and hes reference not to any notion of a right 
existing in the persons designated as heirs arising from near- 
ness of kin, the claims of natural affection, or any theory of 
representation but almost solely on the spiritual benefits to be 


conferred on the ancestor by the person on whom the property — 
is to devolve. The notion of gift impli€d in the term for- 


- heritage, Dayabhaga or Daya Vibhaga, is a “favorite thing for 


the speculations of Commentators on Hindoo Law. It seems eee é 
show that the title of the Hindo@ heir is not treated as A EEEN 
a 


arising out of the inherent right in persons standing at 


particular. relation to the deceased to take as the ‘next or 2a 


Ta 


natural accupant of property abandoned a at his deccass but oe us 


< id ts 
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some original theory of a gift, relinquishment or surrender 
by the dead man to the tell When such is the case the 
transition seems quite easy to the idea expressed at page 9, 
Vol. 3 of Colebrooke’s translations of the Digest, that no 
right is vested in the son if it is resisted by the father’s declar- 
ed Will. “This shall belong to the priest.” I ought to add 
that the passage I refer to, relates to a gift completed by 

> «delivery during life, but it seems equally applicable whether 
delivery took place in life or not. ; X 

There are several passages in tht older-writers*which lead to 
the inference that gift by Will is included when they are speak- 
ing of gilts in general terms, and of what can, and what cannot 
be given. In the Sourite Sara it is said the gift of a man’s 
wkole-estate is valid, for it is made by the owner, but the donor 
commits a moral offence because he observes not the prohibition. 

Now such a gift would hardly be made otherwise than to 
take effect on the death of the donor, or in contemplation of 
his becoming an anchorite. : : 

Vrihaspati and Menu say in general terms, at his pleasure 
a man may givè what he has himself acquired. 

Narada says, the father advanced in years may himself 
divide the estate among his sogs, giving to the first born the 
best portion, or, in any mode which he shall choose. In 
Colebrooke’s Digest, Book 5, Chapter 4, Section 1, Sloke 3, is 
a passage from Catyayana as follows :— 

“What a man has promised in health or in sickness for a 
“religious purpose ust be given, and if he die without giving 
“it, his son shall doubtless be compelled to deliver it.” 

__ Jimuta Vahanain the Dayabhaga points out that Sift isthe 
cause of ownership. It would follow that in his opinion, a 
gift by Will, though the doree did not accept in the lifetime of 

< ‘the donor, would vest the property in the thing given in the 
ey donee, so as to entitle him to accept and appropriate*it at his 
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pleasure after the death of the donee, without needirfe the 
assent of the heirs. There is {plain allusion to a Will in the 
Digest of Jagannatha Turkapanchanun, Book 5, Chapter 1, 
Section 1, Article 1, Sloke 2, note. It is said to be in accord- 
ance with the opinioh of Vachespati Bhuttacharjee (author 
of the Dewaitatihirnay). “If a father at the point of death, 
or becoming an anchorite, declares so much wéalth is left by 
me, let it belong to my sons, it may in that case, be said, hg 
died or became an anchorite after giving or bequeathing all 
his property to his sons.” e G 

In the 2nd volume of the Digest, page 284, it is said: “In 
the case of a gift in this or other form, ‘this field belanging to me 
shall belong to them after my death,’ the att of volition which 
constitutes gift is passed at that very time. The property of 
the giver is not divested, nor is it vested in the donee until 
after the giver’s demise.” It is added, “ Authors admit the 
gift of a future thing.” 

Now if I am right in thinking that @ law of Wills is part of 
the Hindoo haw, and not a mere usage which has grown up 
in modern times borrowed from Western civilization, the ex- 
tent and nature of the disposition which a Hindoo Testator is 
capable of makings is not „a question to be determined upon 
any notion of public expediency, as supposed by Mr. Justice 
Phear, or of custom or usage as suggested by Mr. Justice 


Markby in a late case, but depends on the nature of the power® 


which the Testator is exercising, and must be regulated by rules 
to be found in, or directly deduced fromf Hindoo Law. Mr. 
Justice Phear says a Will has been well termed a testamentary 
Trust. `I do not know to what he refers, or whether the ex- 
pression has ever been applied to 2 Hindoo Will. An English 
Will, has been said to operate as a declaration of uses, but I 


think that, that expressionevould be wholly inapplicable to a = 
Hindoo Will. - = ae 3 
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The truth is that the Roman Testament by which the Zeri- 
ditas, the entire political and) social rights of the Testator, 
were transferred to the person appointed to be heir, with a 
Testament, or writing containing directions to the heir or Jamie 
lie emptor as to how the property shoutd be disposed of after 
the death of the Testator. The English Will of personalty 
appointing an Executor, and containing the Testators Will as 
go what he would have done with the property after his death, 
under which a legatee does not tale his legacy, without the 
assent of the Executor; the English devise of land which is 
considered not in the nature of a Testament, but as a convey- 
ance by way of appointment toa particular devisee and the 
Hindoo Will, thouth all passing under the common name of 
Wik, were in their origin, and are in their nature, distinct things 
I think that there is no ground whatever for saying that a 
Hindoo Will can opetate as a declaration of uses. 

In May 1812, Mr. Henry Colebrooke, then a Judge of rise 
late Sudder Court, in eanswer to a question aby Sir Thomas 
Strange, whether a Hindoo can dispose of his probed by Will, 
writes as follows :+— j j 

« After much consideration of the question when agitated 
here some years ago, it was settled that g Will must be held 
valid in the case of a Hindoo, being in fact a gift made in 
contemplation of death, which the Hindoo Law, if it does not 

*directly sanction, contains at least nothing to prohibit.” 

« Considering it then as a gift to take effect at a future 
time determinable ty acertain event, the decease of the giver, 
Į apprehend, it must be governed and controlled by the general 
rules regardin® gifts.” See 2 Strange’s Hindoo Law? p. 43%. 
Again, further at page 435 he says: “A man cannot confer 
ön a stranger or his own heir, by Will what he could not bes- 


— tow by deed of gift.” Now, in arder to make a gift valid in 


Hindoo Law, it would appear that there must be aeperson 
- oc y 
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capable of accepting the donation. In the Dayabhaga, Chap- 
ter I, Sec. 21, it is said, in casesof. donation, the donee’s right 
to the thing arises from the act of the giver, namely, from 
his relinquishment in favor of the donee who is a sentiegt per- 
son. See also Shamtchurn’s Vyvastha Durpana, page 600. 
Ina passage there cited from Srikrishna’s Commentary upon 
the Dayabhaga, it is said, a donor makes a gift to an absent 
person, with an assurance that the donation will be accepted 
by him, the donor’s righf accrues, but if it be known that the 
gift would not be acceptedeby donee, the donor's right is not 
extinguished. In such case the gift is said.to be void. As 
the ownership of the-donor has expired by hissdeath, the 
thing which has been given by such void gift becomes at once 
part of the heritage of the deceased, and partible amongst 
his heirs. To use the words of the Commentator Jagannatha 
Turkapanchanun, Colebrooke’s Digest, Book 5, Chapter T, 
Sec. 1, Sloke 11, note the vesting of the right in the sons is 
no longer resisted by the father’s declared Will. The property 
in that which is not given vests at once in the heir of the 
Testator. : : Omiette . 

On that principle, according to Hindoo Law, a gift toa 
person not in existgnce at the time of gift, would fail. 

If such is the rule of HindSo Law, is not one which it is ex- 
ceptional or anomalous. It would bein fact strictly analogous 


to the ancient rule of Roman Law before the introduction* 


of the fidei comzissa and that of English | Law before the G 


introduction of the Trusts. © 


By the ancient Roman Law, a child bora after the ERT (o) Sea 


the Testator, was incapable of taking as heir or fegatee under 
a Testament. He had not at tle time of the Testator's gift: «; 
any certain existence, and the law said zucerta persona heres 
institu zon potest. In cougse of time the law permitted the 


? posthumous child, ifa child of the Testator or of his descendants ` 
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in thé male line to become an_ heir, but the Civil Law never 
permitted the child of a strang(® born after the Testator’s death 
to be a legatee. 

It js a rule in English Law that a devise ought fo be good 
and take effect at the time of the deatlt of the devisor, and 
therefore it was ruled that if a man seized of land devised the 
same to the priests of a college or chantry, and there was not 
any such college or chantry, at the time of the death of the 
devisor, and afterwards such a colleg® or chantry was made, 
the devise was void. The reasonsis stated as follows -—The 
devisees ; are purchasers, and when a man takes lands or tene- 
ments by nurchase, he ought to be of ability to take the same 
when it falls to him’by the purchase, or otherwise he shall not 
have the same. So a devise in +emainder to a corporafion 
where there was none such has been held void though the cor- 
poration was created before the remainder fell. 

It was early recognized as a principle of English Law that 
a devise may be made-to all such persons tq whom a grant 
may be made. By the conjoint operation of the statute of 
Westminster ard by introduction of the system of Trusts by 
which the beneficial interest was dealt with as a thing distinct 
from the legal estate, the power of an Jinglish Testator to 
limit estates in future was greafly increased. In Scattergood 
versus Edge in the 11th year of the reign of King William 
the Third, 12 mod. Reports, 286 we find Treby Chief Justice 
_ Saying “ancient*books generally ran ‘a devise to a son in the 
womb of his mothes is void. But I think we must allow 
such a devise to be. good now, for otherwise many Wills would 
be destroyed Which would “be inconvenient, and surely there is 
no difference between saying, I give my land to the child my 
wife goes with, and to the child my wife shall have.” He 
adds, executory devises are utterly. unknown to the common 


law. Mr. Justice Phear treats the question whether an ynborn 
. ú e 





person çan take under the Will pf a Hindoo as disposed ôf by 

the Judgmént of the Privy C@uncil in the case of Soorjee- 
monee Dossee versus Denobundoo Mullick, 9 Moore’s Indian 

Appeals, 135. The question there was not as to the effect of 
gift to a person not imf existence. The Testator had devised 

his estate to his sons with a proviso, which was construed to 

mean that if either of such sons died without leaving a son or 
son’s son living at his death, neither his widow nor daughter. 
should get his share, but the same should go over to the other 
sons. This was exactly what would have happened | if the 

family had been a joint Hindoo family governed by the 
Mitakshara. Their Lordships. held the gift over te be valid. 

They treat the question as being whethe? there is any thing 
against public cont Ence, „anything generally mischievous, or 
anything against the genet ral principle of Hindoo Law in allow- 

ing a Testator to give property, whether by way of remainder or 
executory bequest (to borrow terms from the Law of England) 

upon an event which is to happen if at all immediately on the 

close of a life in being. Their Lordships thought there would 

be a great general inconvenience and public mischief in deny- 

ing such a power, and that it was their duty to advise Her 

Majesty that such pwer does exist. l 

Now so far as regards limitations to persons in existence 

at the date from which the Will speaks, and so capable of- 
taking a vested interest to take effect in possession on the 
happening of some future event, that is no doubt true. But 
whether a Hindoo could by Will make a devise of his property 
to an unborn person, was not the question before their Lord- 


slisps, antl for myself I cannot assume that they meant to 


decide it. We have not been referred to a single case in ee 


a devise by a Hindoo to an unborn person has been held’. 





gdod. I am disposed to tkink that there is not much reason 
awhy: Courts of Justice should endeavour by construction — š 
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extend the power of disinhexitinge heirs by Will already pos- 
sessed by Hindoos in Benga | In England the law of pri- 
mogeniture exists. The testamentary power is of the greatest 
impottance to enable a father to make proper provision for 
his younger children. Amongst Hindoos, the sons inherit 
equally, and wives and daughters have a right of maintenance 
out of the estate of a deceased man. As Mr. Ingram very 
-fairly said, the rule amongst Hindoos is not testacy but intes- 
-tacy. The Will of a father disinheriting his children is looked 
upon as a sin, though operative ®n the principle of factum 
valet. : 

Now, fSin order to constitute a valid gift by Will according 

to Hindoo Law, there must be a person existence capable 
of-accepting at the time from*which t ae Will speaks, it will 
follow that no gift to an unborn person can take effect. 

But suppose a Trustee is interposed and the gift is to a 
Trustee who would bea person capable of accepting in Trust, 
for a person to be borfi within a life in being. Suppose for 
instance a man having a son blind, insane, of weak intellect, or 
hopelessly extravagant in his habits, were to give his property 
to a Trustee upon Trust to provide for the mairitenance of his 
son, and his family, during the life of thah son, and after the 
decease of that son in Trust for the child or children of such 
son. Suppose the son at the date of the Will had no children, 
would the limitations in favor of the children to be afterwards 
born be valid agcording to Hindoo Law? I am not at present 
prepared to say tat it would not. It is not necessary to de- 
cide that question, for it does not arise in the present case. 
If we were “now to decide. that Hindoo can make’a cift*by 
Will to an unborn person, We should undoubtedly be extending 


s the testamentary power of blindoos by judicial construction. 


= It would be inconvenient to də this to the extent of allow- 
1 ie Hindoos a power of disposition by Will, and 2 right of 
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restricting the enjoyment of thoge to whom they may bequeath 
their estates which is not permifted to-any persons to whose 
Will the Ipdian Succession Act would apply. In the present 
case, the limitations to unborn children purports to confer on 
them no more than a life interest. 

By the tooth Section of the Indian Succession Act, it is 
enacted that where a bequest is made toa person not in ex- 
istence at the time of the Testator’s death, subject to a prior S 
bequest contajned in the Will, the latter bequest shall be void, 
unless it comprises-the whdle of the remaining interes’ of the 
Testator in the thing bequeathed. It seems to me that the 
enactment proceeds on sound and intelligible prirrciples. It 
is not necessary that we should determine that the gifts to the 
unborn children are wholly ydlid, because, as I shall presently 
show, the gifts are at most gifts of life interests, and therefore ` 


even if unborn sons can take at all, it will not affect the plain- 
tiff’s right to maintain this suit. 

Mr. Justice Pkear says a devise of prdperty to the use of a 
person and the heirs male of his body issuing, appears to him to 
be fairly and reasonably interchangeable with, and equivalent 
to, a gift to a*person, his sons and his son’s sons, but it seems 
plain that in the present case,there is no devise to any person 
and the heirs of his body. 

The clause immediately following the words referred to by 
Mr. Justice Phear and the interpretation clause read together, 
show that the gift is not to the sons of Jutendermohun and 
the heirs of their bodies, which words w6uld mean in their 
natural sense, their sons taking as heirs accprding to Hindoo 
`- Latv. The words, heirs male of his body, are used in an artifi- 
cial sense for the purpose of indi¢ating persons who are not | za, 
the hejrs, but persons selected by -the Testator from among 
thé heirs, who are to take im succession by special one a 
or special substitution, or if any one prefers that term, each 









= * > . o rr -> 
substitution, do not take est§tes of inheritance. The inten- 


ia his turn asa purchaser. y taking under such- special 
tion is plainly to give to each in succession no moge than an 
estate for his own life; they have no power of disposition. 
If the Testator has given a succession of estates for life, 

We cannot construe the gift as a gift of the inheritance, be- 
cause it cannot take effect as the Testator intended. We 
ecertaindy should not carry out the intention of the Testator as 
expressed in his Will, if we treated the first unborn son of 
Jutengermohun who should comé into existence as intended 
by the Testator to take an estate of inheritance. We should 
be treating every subsequent limitation as having been intend- 
ed by the Testator to be merely nugatory, or at least as 
emirely subordinate to the objegt of giving the property to 
‘the first’son of Jutendermohun Tagore, on conditions which 
would enable him at once to defeat the whole of the object 
which the Testator declared that he had in view in limiting 
the estate as he has doħe. In a somewhat similar case Seaward 
versus Willock, 5 East, 198, Lord Ellenborough said the 
meaning of tlfe Testator clearly was to give estates for life 
only to his grandson, and after him to his sons, and after 
them to their sons down to the tenth gengration. But this he 
could not do by law, inasmuch as the law will not allow a 
succession of limitations for life to persons unborn. He says, 
““Can we then make another Will for the Testator giving the 
devisee different, estates from those he meant to give to them, 
because the estates Se intended cannot by the rule of law take 
effect ? This I cenceive „would be assuming a power which 
does not belong to us.” ys 
-I do not propose to consider the position of Shourender- 
“mohun Tagore, his sons Promothocoomar Tagore and Qurrut- 
=- chunder Tagore, the sons of Jadunundun, the son of Lulfit- 
mohun Tagore. These persons were all in existence at 
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the time of the death of thes Testator; it is sufficient to 
say that the utmost to whicl¥in any event any one of them 
can be entitled is a life interest in the property. It may be 
that the devises to these persons will fail, as being giyen to 
them in succession after limitations to persons who by no pos- 
sibility could take under the gifts to them, first, because we 
cannot assume that the Testator would have siven anything 
to the subsequent devisee if he had known that this pyior gift. 
could not take effect, and, secondly, because, if gifts over in 
such cases were held to be valid, it might in many yistances 
whally defeat the Testator’s intention. 

- But the case of Evans versus Chollis, seven House of Lords 
Cases, p. 531, creates a doubt in my mind whether the prior 
limitation may not be treated as admissible. Whgthes if 
Jutendermohun dies without ever having had any children, ang 
without leaving a widow with power to adopt, Shourender- 
mohun might not, as suggested by Mr. Phillips, take an estate 
for life by way of remajnder on the happening of those events, 
according to the case “of Lady Langdale versus Briggs, 8 De 
Gex McNaughten and Gordon, ‘p. 391. Wecannot, under the 
15th Section of Act VII, now make a binding declaration as to 
what may be the right of Shourender and the others, in events 
which have not -happened; and therefore I abstain from 
pronouncing a decided opinion on the subject. 

As soon as the legacies and annuities are satisfied, there” 
is a Trust to convey the real estate “to and unto the use of 
the person who shall under the limitftions and directions 
herein contained be entitled to the beneficsal interest therein 
With under and subject to such and the like limitations, pro- 
visions and directions as are hefeinafter contained and ex- 
pressed of and concerning the .said real estate as far as the AE» 
tħen conditions and circumstances will permit, and so far, 
but soe far only, as such limitations or directions: can =: 











introduced into any deeds ofaconveyance or settlement with- 
out infringing upon or E any law against perpetuitics 
which may then be in force, and apply to the said rgal estate, 
and the conveyance or settlement of it as last aforesaid 
if any such law there shall be,” it appears to me that this 
clause cannot in any way improve the position of the 
devisees under this Will. In the first place, a Testator cannot 
Sy directing Trustees to execute a conveyance at a future time 
extend his own testamentary power or enable himself through 
the intesvention of such Trustees, tò make dispositions which 
he could not have made himself at the date of his Will. See 
the Duke of Marlborough versus Lord Godolphin, 1 Eden 404. 
Secondly, when the power given by the Will with refer ence to 
this object is carefully considered, itdoes not appear to authorise 
che revocation of, or in fact, any interference with the existing 
limitations in the Will, further than as they may be affected by 
any future law against perpetuities, not in force at the date of 
the Will. The Testatér evidently considers that he had pro- 
vided for all existing difficulties of that Kind. 

I now come tô the clause relating to the personal estate 
which the plaintiff alleges the Executors to havt ' misapplied, 
the material parts of it are as_ follow: “el give, devise, and 
bequeath, all my property, both realand personal, of what 
nature or kind soever, unto and to the use of Ramanauth 


“Tagore, Woopendermohun Tagore, Jutendermohun Tagore 


and Doorgapersaud Mookerjee and there heirs according to 
the nature’ and ternùre of the said. property, to hold the 
same upon the Trusts hereafter declared concerning the 
same, that is to Say; as to personalty, in Trust tò collett 
and get in the same (Save ard except certain jewels, household 
furniture, &c.) and thereout to pay my funeral expences 
and debts and such legacies ass may be payable in the 
ordinary course of administration within one yeas from 
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the time of my death. And @fter paying the said funeral 
expences, debts, and legacies, pon Trust to sell and convert 
into money such portion of my said personal estate as shall 
remain unexpended, and as shall not consist of money onsecu- 
rities for money, and? to stand possessed of the proceeds of 
such sale and conversion, and of all monies and securities for 
money then forming part of my estate. In Trust to invest the 
same in such securities as to my said Trustees from fime ta 
time may secure it, and from time to time to alter or vary the 
investments. I desire that my said Trustee or Trustees do 
and_shall, out of the interest, dividends, and annual proceeds, 
of.the said Trust monies and securities, pay the seweral annui- 
ties given by this my Will and also any of the legacies which 
shall become or be payabk after the said Trust monjes wis 
have been invested under the directions hereinbefore conta 

ed, so far as the said interest, dividends, and annual proceeds, 
will suffice for these spurposes, and after payment of such annui- 
ties and legacies do and shall pay the Surplus unexpended of 
the said interest, dividends, and annual proceeds, unto the 
person or persons, who for the time being, sh&ll‘under the limi- 
tations and directions hereinafter contained and expressed, be 
entitled to the beweficial gnjoyment of my real property or 
of the rents or profits or surplus rents and profits, and so soon 
as all of the said annuities and legacies shall have fallen in 


and been fully paid and satisfied, do and shall stand possessed ~ 


of and interested in,;the said Trust monies, and securities, and 
the interest, dividends, and the annual*proceeds thereof; in 
Trust absolutely for the persons or person entitled under the 
lifmitatioh and direction hereinafter contained and expressed 


as to the beneficial or absolute enjoyment of my said real 


propety. As to the surplus income before the legacies and 
annuities are paid, the observations which I have made with 


reference to the real or landed property are applicable to : 
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this income. As to the corgus of the fund as if the gift 
had been in Trust absolutely fr the person who at the time 
when such annuities, &c., shall have fallen in and been fully- 
paid and satisfied shall be the person entitled ‘or the rents 
of the real estate, &c.” The gifts would have been pro- 
bably void for uncertainty, not only because there is no one 
who can answer the description, and can accept the gift, 
> -but begause it cannot be ascertained who will be the person 
entitled to take under the gift until what*must apparently 
be a remote and uncertain period, which may possibly 
extend far beyond the limits of the lives of persons now in 
existence. +Even, if this gift be treated as to come in by way 
of proviso on the gift of the income of the same fund, there 
"further element of uncertainty., What is the meaning of 
“che word person or persons? The word, used in its proper 
and ordinary sense; is a disjunctive participle. If that is the 
true construction, the case would resemble that of Loundes 
versus Stone, 4 Vesey, 649. I do not think that as a matter 
of fact the insertion of the words “or persons” is a mere 
accident or a mistake of that sort. On the contrary, I believe 
that it is probable that the Testator had a meaning in writing 
these words. The use of this expression, which I think can- 
‘not be rejected, seems to me inconsistent with the notion that 
any single person was intended to take and be at liberty to 
~ use and expend the corpus of the fund absolutely for his own 
x. purposes, though the events happen on which it is to go to 
him. My impression is, that if the true construction is that 
D gift isan absohite gift, of the whole fund to the person who 
~ may be entitled to the rents of the estate at the time when ill 
egi icies en annuities shall have been paid off, the gift 
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it would stand on the same footimg as the gift of the sufplus 
income. But there is the third alternative, that it is wholly 
uncertain what was the Testator’s meaning, whether he meant 
the person entitled to the rents at the time when the legacigs and 
annuities shall have all*been paid to take absolutely or not. 
For myself I incline to that view. I think it not necessary to 
decide, and indeed we have no power to maké any binding 
decision at the present time, as to the surplus income of the. 
personalty, but I «concur “with the Chief Justice in thinking 
that the gift of the.corfuseis void, and therefore that, subject 
to the Trusts affecting the income, it belongs to the plaintiff as 
heir of the Testator. It is plain that if, instead of spaying the 
legacies out of the income, as directed by thé Will, the Trustees 
sell Government paper fore-the purpose, the interest_of the 
plaintiff may be most seriously affected. The result is that” 
I agree with the Chief Justice in his findings on all the issues. 





Hu the High Cowrt of Pudicatuse 


AT FORT WILLIAM IN BENGAL, 
Bae era eA Tk. JURISDICTION. 


ee 
as SR GANENDERMOHUN TAGORE, 
om VEVSUS 
3 
WOOPENDERMOHUN TAGORE, AND OTHERS.: 
This cause coming on the 17th, 26th, 27th, 28th, and, 


31st days of May fast, the rst, 2nd, 3rd, and ee day of June 
last, and this day on an appeal peeferred by the Plaintiff Ap- 
ellant before the Honorable Sir Barnes Peacock, Knight, 
Chief Justice, and the Honorable John Paxton Norman, one 
of the Judges of this Court in the presenge of Counsel for all 
parties ; it is ordered and decreed that thefdearee of the Lower 
Court in its ordinary original Civil Juristliction, dated the fst 
day of April last, be and the same is hereby reversed. And 
it is declared that the plaint in this suit does disclose a cause 
of action. And it is further declared hat Prosonocoomar 
Tagore, the Testator in the pleadings named, did die intestate 
as to certain portions of his property, and it is further declar- 
ed that part of the immovable property of the said Testator 
was ancestral éstate, and that he had a right to dispose there- 
of by Will. And iis further declared that the Plaintiff is not 
- entitled to y maintenance from the estate of the said Tes- 
tator. And it is further declared that the devises an& giftseby 
the Will of the said Testator to Jutendermohun for life are 
“valid, and that subject to the Trusts and provisions in the said 
_ Will contained for the payment f the debts of the Testata 
k oa and the legacies and annuities bequeathed by his Will out of 
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the rents and profits of his real,property he is entitled during 
his life to the beneficial enjoyment of the real property so de- 
vised to him and of the rents or surplus rents thereof, and 
that under the Trusts of the Will he is entitled until the lega- 
cies and annuities in the said Will mentioned shall fall in and 
be fully satisfied to receive the sum of Rupees 2,500 a month 
out of the rents of the immovable property, and also the surplus 
rents of the said immovable property and the unexpended_ 
surplus of the interest, dividends, and annual proceeds, of the ' 
movables property, .whicheshall from time to time remain ur- 
expended, after making the payments directed by the said 
Will to be made out of the said rents, interest and divi- 
dends. 5 

‘And it is further declared that the said Jutendermokun 
is entitled for life to. use and enjoy the library, eee 
horses, farm-yards, furniture, jewels, gold, and silver plates 
and other articles belonging to the said Testator except the 
jewels, household furniture and-otherearticles which at the 
time of the death óf the said Testator was or were in the 
personal use of any member or members of thesaid Testator’s 
family which. by the Will of the said Testator were not and 
are not to be colleqed, got in or sold by the said Trustees and 
Executors. And it is further declared, that it is not necessary 
to come to any further finding upon the residue of the 4th 
issue, or to make any declaration of rights so far as they re-* 
late to the immovable property or to any portion of the rents 
thereof or as to the surplus income of the personalty so long — 
as the debts, legacies and annuities are unsatisfied. And it~ 
is furthér declared that the Trust as to the persdhal estate by. 
thie, said Will directed: to be invested or continued in ing S 
RE 


ye 








‘and invalid, and that the begeficial interest in such personal 
estate is vested in the Plaintifffas the heir and representative 
of the said Testator. And it is further declared that the first 
three Defendants Executors and Trustees are bound to render 

to the Plaintiff on account of the debts*due from the Testator 
at the time of his death and of the rents and profits of the 
immovable property of the said Testator andalso an account 

eer his movable property and of the interest and dividends 
of such movable property and of the mode in which they 
have applied the said rents, profits, movable property, interest 
and dividends. 

as And it js further ordered and decreed that the costs oh the 

parties in the Lower Court (as between Attorney and Client 

cale No. 2,) be paid out of the surplus rents and profits 
of the ‘real property of the said “Testator, and that if such 
zG sts. have been paid out of the personal estate, the amount 
ere f be made good to the personal estate out of the said 

RDE rents and profits of the real-estat And it is further 

as and: psc that the Plaintiffs (Appellant’ s) costs 
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And it is further ordered and decreed that this 
Bas the Lower Court with a request that it 
sse and return its finding thereon with the 
) ellate Court. Dated this 1st day of Sep- 
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IN THE PRIVY COUNCIL. 

ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 

FORT WILLIAM, IN BENGAL, APPELLATE JURISDICTION. 
In Original ‘consolidated (Two) Appeals. 


Between JUTENDERMOHDN TAGORE and SHOURENDER- 


MOHUN TAGORE see ... Appellants, 
Be and ~ 
s GANENDERMOHUN TAGORE ... Respondent. 
-= ; © 
In Cross Appeal (also now consolidated with above). 
Between GANENDERMOHUN TAGORE see APLUD 

ea o i 

JUTENDERMOHUN TAGORE and SHOURENDER- 
MOHUN} TAGORE ES ... Respondents. 

SIA s 


- RERA RAAN 


THE JOINT CASE 


Of Futendermohun Tagore and Shourendermohun Tagore, Ap- 
pellants in the Original Consolidated Appeal, and Respon- 
dents in the Cross A ppealr ° 


The above are three consolidated Appeals which are 
brought against one and the same Decree of the High Court ° 
at Calcutta, bearing date ist of September, 1869, and made 
in its Appellate Jurisdiction, which partlyeaffirmed and. partly 
reversed a Judgment and Decree of Mr. Justice Phear made 
indts original Jurisdiction and bearing date 1st*April, 1869. 
The Suit in which the above-meationed Decrees were made 
and recorded was brought by filing a Plaint in the said Court 
irr its Original Civil Jurisdictjon by the above-named Ganender- 
mohun Tagore (the Respondent in the original Appeal and 
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the Appellant in the cross Appeal and hereinafter for the sake 
of brevity described as the ESEN describing himself as 
the only son and heir according to Hindoo Law of the late 
Honorable Prosonocoomar Tagore against this Appellant and 
Respondent Jutendermohun Tagore antl two others—namely, 
Woopendermohun Tagore, and Doorgapersaud Mookerjee, all 
three described by him in his said Plaint as the Executors and 
> aTrustees of the last Will and Testament of the said Prosono- 
coomar Tagore (and this Appellant Jutendermohun Tagore, 
being also beneficially interested under the said Will,) and 
against this other Appellant and Respondent Sourendermohun 
Tagore, (the said Jutendermohun Tagore and Sourendermohun 
Tagore being heretnaftér for the sake of brevity described only 
' asgthese Appellants). The minomson of the said Sourender- 
«mohun Tagore called Promothocsomar Tagore, and one 
5 Surrutchunder Tagore, described also as a minor, and as the 
grandson of Lullitmohun Tagore, all ljkewise beneficially 
interested under the said Will. (ae ` 
P The said Respondent in and by his s&id Plaint admitted the 
making and execution of the said Will, and 
it is not pretended that the. Testator’ was 
- not mentally competent to make such Wil], and further (which 
is important with reference to the questions raised in these 
consolidated Appeals) the Plaintiff also distinctly admitted 
~ “that the Trusts and limitations in and by the said Will of the 
said Prosonocdomar Tagore declared of his estate, so far as 
_ the same are for the payment of the debts, legacies, and an- 
= muities in the said, Will mentioned,” were legal valid and good 
= and operative in law as against him as such allege@ heir-at- 

pi law. as aforesaid. iS de e e 
_ | The Plaintiff in conseqyence submitted and contended in 
ae and by his said Plaint that so mugh only of “the said Trusts 
= and limitations” declared by the said Testator of his estate as 


} 


Record, p. 10, 1, 7. 








went beyond providing for the Mid excepted specified objects 


cé 


and purposés “ are wholly voidias being an attempt to create 
estates and interests unknown to the laws and usages of 
Hindoos, and as tending to a perpetuity, and as beipg an 
attempt ‘to make an illtgal and inoperative disposition of his 
property in contemplation of his decease, and that the said 
Prosonocoomar Tagore has died intestate as to the residue of 
his estate, after payment of the said debts, legacies, and. 
annuities.” 

The Plaintiff thereby also submitted and contended “ that 
in case the Court should be of opinion that such Trusts and 
linjitations (meaning those going beyond the specified objects 
and purposes aforesaid) are not wholly void, and that they 
are valid so far as they profess to limit and interest in the sajd 
residuary estate to thee®efendant, Jutendermohun Tagore, 
(meaning this Appellant,) for his life, they are wholly illegal ‘ 
and void so far as rates to any estate or interest which in 
the events which hive happened can possibly arise, and that 
the said Prosonocoomar Tagore must be taken to have died 
intestate as to the residue of his said estatt, Subject only to 
the life interest of the said Jutendermohun Tagore.” 

In addition to éhe points submitted and contended for as — 
above-mentioned, the Plaintiff (the above Respondent) at- 
tempted to raise a distinction between the ancestral estate 
and the self-acquired estate of the Testator (although it is ~ 
admitted that he was a native of Bengal and that both the 
said descriptions of property were sitmate in Bengal) by 
further submitting that the Will, as far as it purported to ~ 
pass ancestral estate, was wholly void. He sought also for See 
Decree for reasonable maintenanceout of the said estate in í -y 
case the said Will was valid to any extent, submitting that he 


was not debarred from oe same by reason of his having oe. 
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The Plaintiff then made & general and vague charge that 


the Executors had sold or disposed of Government Securities, 
called Companies’ paper, out of the corpus of the estate, and 
had improperly applied the proceeds contrary to the directions 
of the said Will, and on that loose and imperfect general 
statement prayed that an injunction might issue to restrain 
them and that a Receiver might be appointed to take posses- 
-sion and management of the whole estate of the Testator. 
The above-mentioned Judgment and Decree of the Lower 
viz., that of Mr. Justice Phear, de- 
cided (among other things) to the purport 
and effect that the Plaintiff, the above Respondent, was not 
entitled to claim maintenance out of his father’s estate under 
ae Hindoo Law of Bengal, as a-father (by that law) had full 
d absolute power to alienate bots his ancestral and self- 
“acquired property to the entire disherison of his sons and heirs, 
and that the Testator had by his Will devised and bequeathed 
the whole of his est ite „and property to 
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oE ERT the Trustees, intending thereby (as ex- 


> > pressed by himself) to disinherit the 
Plaintiff, his said son, that even if this were otherwise, Plain- 


73 


“Record 5230. i Uo. tiff has been sufficienfly provided for by 
eee his father previously and in his lifetime, 
Bad that the Plaintiffs right to interfere with or ques- 
© tion the administration of the estate by the Executors 
under the direttions of the Testator, and to restrain waste, 
aac pended upon whether or not the legal effect of the Will was 
to exclude ne entirely from present and ultimate participa- 
es = tion in the estate; but the learnetl Judge 
ee r. oY ; fea then declared at decided that the above 
ġeneral allegation of waste fell to the groundas the Executors 
and Trustees were distinctly empowered by the Will fo pay 
a" enas, out of the personalty, and the sglling of 








ee 
the Government paper, of whidh Plaintiff complained might 
as far as anything goes which is stated by the Plaintiff, have 
been. effected for that purpose. The 
Judgment (having previously declared the 
right of Hindoos to make Wills) then 
puts the following question whether the succession of gifts of 


tecord, p. 2%, L 
x 74 to 76. 


the property for life to living persons, followed on the termi- 


nation of the last of these lives by the gift of the inheritance - 


to a person who was not ‘in existence at the time of the Tes- 
tator’s death is either whelly or in part bad upon „public 
grounds, and the learned Judge then declared that the answer 
is given with singular completeness by | the words of the Privy 
Cameli in Sreemutty Soorjeemonee Dossee z?rsus Denobundoo 

oe le 135)\hich are there set forth in the Judg= 
ment as follows :— ; 

“We are to say Whether there is anything against Public 
“eonvenience, anything generally mischevious, or anything 
“against the general’principles of Hindoo Law, in allowing a 
“ Testator to give property, whether by way *of*remainder or 
“by way of executory bequest (to borrow terms from the law 
“of England) upon ,an event which is to happen, if at all, 
“immediately on ae close of a life in being. Their Lordships 
“think that there is not, that there would be great general 


Mullick,{9, Moore’s Indian Appeals, page 


“ public inconvenience and public mischief in denying such 


“a power, and that it is their duty to advise Her 1 Maji me aie 


“such a power does exist.” ie R a aa 
The Judgment then proceeds thus— - 


So far then as concerns PME the succession of gifts of ee ne 
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“theSe gifts must take effect, 4 at all, at or before the close of 
“a life in being, and the like conclusion would hold*with regard 
“to each of the other series of devises taken alone. It would 
“seem, therefore, that it must be true of them in the agere- 
“sate.” $ 

And the learned Judge said that it was unnecessary to de- 
cide whether in any possible state of supposed circumstances 

-the several series of devises might be effected by the rule of 
public expediency or policy against perpetuities, because, 

“As long as the prior series of tevises stands the Plaintiff 
“has no claim to a decision of the Court upon the validity of 
“a devise which is subsequent to it in order of time ; no relief 
“to him could Bè made to accompany the declaration of in- 

atalidity." SS 

The Judgment had before gedai and decided that the 

devise to this Appellant, Jutendermohun, 

Record, p. 25, 1. 48. ; | i STN 
and to the heirs male! of his body issuing, 
was equivalent to “adevise to him and ‘is sons and his sons’ 
‘sons, a form of words usually employed in India to convey a 
complete right of inheritance according to the Hindoo Law, and 
as the Testator undoubtedly intended in this plage to dispose of 
the inheritance the learned Judge thoughtthat the Court ought 
to treat his words as constituting a gift of the inheritance, in the 
only form in which it is known to Hindoo Law. The learned 
Judge observed that it had been urged on 
behalf of the Plaintiff that the Testator 
= Should ie Pilea to intend the creation of an estate tail, and 
me ~- that such a form of property was unknown 
ie aces to Hindoo Law and must fail, “and if so 
a. that the Plaintiff would beentitled to the inheritance on the 
zah -expiration of the life interest, but the learned Judge did not 
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to the intention of the TestatorAf it legally could, and esuch 
was a maxim of the English Courts of Justice as regarded the 
construction of Wills, and that the same rule should hold in 
the High Court, and the Judgment declared and decided ac- 
cordingly that the foregoing devise amounts to the creation. of 
successive life interests, each commencing on the termination 
or failure of the preceding the whole completed by the gift of 


the inheritance, to take effect on the expiration of the last life 


interest. It is to be obsefved that, by the terms of the devise, 
the takers of these life interests would necessarily be in being 
at the Testator’s death, each ready to enjoy the Testator’s 
bounty as soon as his turn should come, while the future taker 


of the inheritance would be unborn.” ‘ ~ 


The Judgment concludes and decrees 
Record, p. 27, 1. 32. A z e =< 
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« I think the Plaintiff is not entitled to obtain immediate , 


ci 


relief of any kind\ from this Court, and consequently the 
Tenut cannot make the declaration which he seeks. I am of 

‘ opinion that the Plaintiff has on all points failed to make out 
“a case, and that his suit ought to be dismissed.. It seems to 
“ me right in this case that the costs of all parties should come 

‘out of the estate. „The Plaintiff will get party and party costs, 
“the Defendants will get costs ås between Attorney and Client, 
“all on Scale No. 2. 


The formal decree based on that Judgment ordered that ə 


the suit be dismissed, and*the Executors 
Record, p. 28, I. 5. 


out of the estate of the said Testator. 
e The Sther above-mentioned Decree, viz., thateof the High 


Record, p. 60, 1. 60. 
oe said, was made and recorded as follows :—= 


ae That the Decree of thg Lower Court, in its ordinary | ori- = 


fs ene Civil Jurisdiction, dated the first day of April k last, bor 


were ordered to payethe costs aforesaid 


Court, in its Appellate Jurisdiction afore- 
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“and the same is hereby reversed, And it is declared that 
“the Plaint in this Suit does disclose a cause of action. And 
“it is further declared that Prosonocoomar Tagore, the Tes- 
“tator, in the pleadings named, did die intestate as to certain 
“portions of his property. And it is? further declared that 
“part of the immovable property of the said Testator was 
“ancestral estate, and that he had aright to dispose thereof by 
“Will. And it is further declared that the Plaintiff is not 
A entitled to any maintenance from the estate of the said Tes- 
«tator. And it is further declared thatthe devises and gifts 
“By the Will of the said Testator to Jutendermohun Tagore 
“for life, age valid, and that subject to the Trusts and provisions 
“in the said Will< contained for the payment of the debts of the 
s Testator, and the legacies and.annuities bequeathed by his 
“Will out of the rents and profits Ghis real property, he is 
= entitled, during his life to the beneficial enjoyment of the real 
ok « property so devised to him, and of the rents or surplus rents 
“thereof, and that under the Trusts of the Will he is entitled, 
“until the legacies and annuities in the ‘said Will mentioned 
« shall fall in ane be fully satisfied, to receive the sum of 2,500 
“Rupees a month out of the net rents of the immovable pro- 
“perty, and also the surplus rents. of the gaid immovable pro- 
“í perty, and the unexpended surplus of the interest, dividends, 
«and annual proceeds, of the movable property which shall 
«from time to time remain unexpended after making the pay- 
_ ““ments directetl by the said Will, to be made out of the said 
“‘ rents, interests, aad dividends. And it is further declared, 
“that thé said Jugendermohun Tagore is entitled for life to 
“use and enĵoy the library, carriages, horses, farm yérd, furni- 
os ture, jewels, gold and silver plates, and other articles belong- 
ing to the Testator, except,the jewels, household furniture, 


= - an id other articles which at the tyme of the death of the said 


gc “Testator was or were in the personal use of any męmber or 
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“members of the said Testator’s family, which by the Will of 
s mths said “[estator were not and are not to be collected, got 
‘in or sold by the said Trustees and Executors. And it is fur- 
“ther declared, that it is not necessary to come to any further 
< finding upon the residue of the foticth 
Record, p. 60, L 10. 5 
issue, or to make any declaration of 
“rights so far as they relate to the immovable property, or to 
“any portion of the rents thereof, or as to the surplus income of, 
“the personglity, so long as the debts, legacies, and annuities 
“are unsatisfied. And it is further declared, that the Trust as 
“ to the personal estate by the said Will directed to be invested 
“ or continued in investment by the said Trustees, s far as such 
“Trust relates to the personal estate after fe legacies and an- 
“ nuities given by the Willshall have fallen in and been fully 
“satisfied, is void ang“nvalid, and that the beneficial intery 
“est in such personal state is vested in the Plaintiff as the 
“heir and represeljtative of the said Testator. And itis 
“further declared, that the first three*Defendant’s Executors 
“and Trustees are bound to render to the Plaintiff an account 
“of the rents due from the Testator at the time of his death, 
“and of the rents and profits of the immovable property of the 
“said Testator, angl also an account of his movable property, 
“and of the interests and dividends of such movable property, 
“and of the mode in which they have applied the said rents, 


“profits, movable property, interests and dividends. And it is™ 


“further ordered and decreed, That the costs_of the parties in 
“ the Lower Court (as between Attorney and Client on Scale 2), 


“be paid out of the surplus rents and profits of the real- 


“eproperty of the said Testator, and that, if suth costs have 
“been paid out of the personal estate, the amount thereof be 


“made good to the personal estate out of the said surplus 
“rents and profits of the rgal estate. And it is further order- — nt 
“ed and decreed, that the Plaintiffs’ (Appellants’) costs — 


a he 


as 


ae. a 





“occfisioned by appeal be taxed as between Attorney and Client 
“on Scale 2, and paid out of the said surplus renfs and pro- 
“fits of the real property, and the consideration of the ques- 
“tion of the Defendants’ costs occasioned by the appeal i is re- 
“served until the accounts to be renderéd hy them have been 
“delivered in. And it is further ordered and decreed, That 
“this case be remanded to the Lower Court, with a request 
.‘that it will try the sixth issue and return its finding thereon 
““ with the evidence to the Appellate “Court.” ; 

THE FACTS OF THE CASE ARE®*AS FOLLOWS :— 

The late Gopeymohun Tagore, a Hindoo inhabitant of 

Bengal, who died in the year 1225, B. E., 
> corresponding to 1818-19, C. E., left con- 
oe erable real or immovable and personal or movable estate 

d property and six sons, forming a Jat and undivided Hindoo 
\family, one of whom was the said Prosomocoomar Tagore. On 
the 16th Assar, 1234). B. iE. corresponding/to the 29th of June, 
1827, the then survivin brothers having sjistained very heavy 
losses in their joint trade and otherwise, ‘and being in conse- 
quence involved in debt toa very large amount; came to a 
partition and division by deed of what remained of their family 
property, each taking upon himself payment of an allotted 
portion of the debts and liabilities of the joint family. From 
that time Prosonocoomar Tagore remainéd separate in estate, 
> food, and worship from his said brothers and their descendants. 
The share of thè property and the corresponding share of the 
debts allotted to hina were nearly equal, but, by industry, suc- 
k . cessful trade, arid ¿by professional emoluments as Government 
Pleader in thê late Sudder Dewanny Adawlut, he was*enabled 
-to acquire considerable means, and thereout paid off those 
debts and greatly improved the share of the family estate and 
property allotted to him. He algo purchased other estates 
and property, both real and personal, to a large amount in 


Record, p. 2, 1. 46. 





value ; the annual income of which was at about the time of 
his death (Hereinafter more particularly mentioned) estimated 
to amount to upwards of 2,50,000 Rupees. 

E rosonocoomar Tagore had only one son, the above- named- 
Respondent, and three daughters (who it appears have: been 
cond E, separately provided for by their EES 
and upon the occasion of his said son’s 
marriage to one Ballasoondery Dabea, Prosonocoomar Tagore, 
by Deed, bearing date the 3rd March, 1843, set forth at length 
- in the Record, and duly executed and 

3 registered, granted, confirmed, and settled 
upon his said son (the Respondent) and his heirs fgr ever, and 


Record, p, 11. 


for their own absolute use and benefit, an@as a provision for 
him, certain shares'in numegous Mouzahs or Villages, situate_in 
Ry»£pore, and which the Responden inks, 


hf Plaint describes as a Zemindary, calledy 
Koondy, and admit4 fo have then yielded an annual income of 


Record, p. 9, 1, 62. 


7,000 Rupees, althovgh he avoids stating the income therefrom 
at the date of his te Plaint, and which may therefore be pre- 
sumed to have materially increased both in setarns and value, 
as has been generally the case as to estates in Bengal. l 

In the year 185% the Respondent (as he himself states) be- 
came a Christian and was baptized and 
(his former wife having diedin June 1851) 
he, in the month of April 1852, married one Komola Bannerjee. ~ 

It appears also that Stout this period the Respondent's 
father rendered to him an account of the 

gains and profits of the Zemindary since 

tlre date of the said deed and paid to y him (the ee sae the ` 
amount appearing due on that account. Ši 

On the 30th August 1868 the said Prosonocoomar Tage. 
- then a Member of the Legislative Council | 
of India and a Hindoo inhabitant of — 


Record, p. 10, 1. 4. 


Record, p. 9, l 67. 
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Bengdl, as admitted, and a redent of the Town of Calcutta, 
died leaving the Respondent his said only son an@ two of his 
said daughters (widows) and six grandsons by daughters him 
surviving, and leaving property both real and personal then pro- 
“ducing the annual income aforesaid, all’situate in Bengal, and 
a portion within the said Town of Calcutta. 
ie aegis Previous to his death and while of sound 
„and disposing mind, memory, and understanding, and in par- 
ticular in the year 1862, he duly madt and executed his Will 
hereinbefore mentioned in the Erglish form and character, 
and that Will he confirmed by two several Codicils thereto, 
the one executed and bearing date in March, and the other in 
July in the said year 1868, and died without having revoked 
or altered his said Will, save so fag as the same is altered (and 
-Only in some immaterial portions) nis said Codicils. The 
yad Will after stating his own family Iystory and the manner 
in which he had acquired his said propery (and to the purport 
and effect hereinbefore in that behalf set forth) stated and 
declared (amongst other things) as follows :-— 
“ I have already made such provision for my son Ganender- 
“ mohun Tagore (meaning the above Res- 
“ pondent) as I consider sufficient, and he 
“ will take nothing whatever under this my Will.” 
` This declaration is then immediately followed up by a 
> general devise and bequest of the whole residue of his estate, 
both real and personal, and the Testator declares and devises 
as-follows:=—s-* + 
“And vporpas the frequent division and sub- division of 
“estates in Bengal is injurious alike tothe 
s “ familjes of Zemindars and to the Ryots 
“who are in consequence oppressed by numerous and needy 
ge landlords- having conflicting intgrests whence arises disputes 
“and: litigations. And whétreas I have bestowed mugh time 
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“and money on the improvement of my estates and of the 
“condition óf the ryots and tenants thereof and I am desirous 
suet such i improv ement should continue to go on and should 
‘not be interrupted by any division of the said estates ox dis-_ 
“putes concerning the Same. Now therefore I give and devise 
“(subject always to the devise to the said Ramanauth Tagore, 
“ W oopendermohun (Opendermohun) Tagore, Jutendermohun 
“Tagore, and Doorgapersaud Mookerjee hereinbefore con- 
“ tained) all the real propérty of what particular tenure nature 
“or kind soever and also library, horses, carriages, farm. yard, 
“furniture of the Boituckhanah, jewels, gold and silver: plates, 
“ &c., which I shall at the time of my death be ppssessed of 
“or entitled to. To and for the following uséS and subject to 
“the following provisions and declarations that is to say = 
“Unto and to the use of-fne said Jutendermohun Tagore for 
“and during the term ef his natural life, and from and after 
“the determination í that estate. To the use of the eldest 
“son of the said .Jutendermohun Tagore who shall be born 
““during my life, for “the life of such eldest son, and after the 
te determination of that estate. To the use 
Record, p. 5, 1, 77. E 
$ of the first and other sons successively of 
“ the said eldest son of the said Jutendermohun Tagore accord- 
“ng to their EEE seniorities and the heirs male of their 
“ respective bodies issuing successively, and upon the failure or 
“ determination of that estate, Fo the use of thesecond and 
“other sons of the said Jutendermohun Tagore who shall be 
“born during my life successively according to their respective 
“seniorities for the life of each such sons sespectively, — and 


“ upon the failure or determination of ‘that estate, ° To the usel 


“of the first and other sons successively of such second o es 






“ other sons of the said Jutendermohun Tagore and the he 


“male*of their respective bodies issuing, so that the elder of | oft 
nri 

“the sons of the aid Jutenderméhun Tagore born in mies S55 
9 . amare wea 
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“lifetime and his first and other sons successively and the 


“heirs male of their respective bodies issuing may be pre- 
“ferred to and taken before the younger of the sons of 
“the said Jutendermohun Tagore born in my lifetime and 
“his and their respective first and other sons successively 
“and the heirs male of their respective bodies issuing, and 
“after the failure or determination of the uses and estates 
“herembefore limited, To the use of each of the sons of the 
« said Jutendermohun Tagore who shall be „born after my 


- “ death successively according to their *réspective seniorities 


“and the heirs male of their respective bodies issuing, sa, that 
“the eldér of such sons and the heirs male of his body may 
“be preferred to and take before the younger of such sons 


~ and the heirs male of their and“his respective bodies issuing 


“© and after the failure or determinatica of the uses and Rites 
“hereinbefore limited, Then to the us of Shooshendérmohun 
“ Tagore (meaning this Appellant, Soe ndernehin Tagore,) 
“the second son of my brother, Hurrogoomar Tagore, for the 
“term of his, natural life, and after the failure or determination 
“of that estate, then To such uses and for and upon such 
“limitations and subject to such provisions for the use and 


: i “benefit of the several sons gf „the said Shooshendermohun 


“Tagore successively and the sons and the heirs male of the 
a respective bodies of such several sons successively as are 
“hereinbefore declared, respecting the several sons of the said 
“Jutendermohun Tagore successively and the sons or heirs 
“ male of their respective bodies successively as fully as if the 


“same hag betn here.repeated, substituting the name of the 


sh said Shooshendermohun Tagore for the name of the Se j 
“ Jutendermohun Tagore” 

Similar limitations follow, running in favor of other branches 
or members of the Testator’ s family. — 

The Testator in and by his said Will expressly declares 





nS a RIT and directs ‘'s to the limitations, provisions 
tecord, p- 3, 1. 6! £ : à A 

a and directions therein contained and ex- 
pressed of and concernipg his said real estate that the same 


hg > > z 
should be carried out and given effect to “‘so far (but so far 


only) as such limitations or directions could be introduced” 


into any deed or conveyance or settlement without infringing 
upon or violating any laws against perpetuities which might 
be in force and apply to the said real estate or the conveyance 
or settlement of it, if any such law there should be,” and the 
said Will containing the said Trusts, both of the personal and 
real estate, and the limitations, provisions, 
Reeord, pp, 2 to 8. 

R and directions, will. be found set forth at 

eoet in the Record. : ~ 

The said two Codicils tọ the said Will are also set forth 

See The said Codicils "however 
afe not material or necessary to be con- 
sidered with refereéyie to the questions raised in the Courts 
below. z - 

On the 4th of September 1868 three of the said Executors 
and Trustees named in the said Will, and who had survived the 
said Testator—vzs., this Appellant (Jutendermohun Tagore), 
Woopendermohun e Lagore, and Doorgapérsaud Mookerjee, 
applied for and obtained “Probate thereof from and out of 
the said High Court‘of Judicature in Calcutta, and so accept- 


Record, pp. 8 to 9. 
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ed the devise and bequest to them of the whole of the ~ 


Testator’s real and personal property, and tke Trusts thereof 
thereby created, and undertook the burthen"of carrying out 
the same according to the tenor Tous directions of the said 


Tee n Ea s 


This Appellant Jutendermohup has had no son born to him | 


. l as yet, and this other Appellant Sourender-` 
_Rec@rd, p. 9, l. 50- 
p mohun Tagore (named Shooshendermohun 


in the said Will) and who ‘also survived the said T estator, had sy Se 





a son born to him in the lifdtime of the latter who is named 
Promothecoomar Tagore, and is stilla minor. ‘Lullitmohun 
Tagore, also named in the said Will, died in the lifetime of the 
_said _Testator, leaving his eldest son named Jodunundon 
Tagore him surviving, but who also died before the Testator, 
leaving his son, the said Defendant Surrutchunder Tagore, a 
minor, who survived the said Testator and is still alive. 
Ara THE PRESENT SUIT :— 
-On the 17th December, 1868, the above-named Respondent, 
Teesota =p. a describing himself as the only son of the 
Testator, and his heir according to Hindoo 
Law, commenced the present Suit by filing his Maint in the 
ordinary original” Civil Jurisdiction of the said High Court 
against this Appellant, Jutendermqhun Tagore, and the said 
_>Woopendermohun Tagore and Doorda, 
- teribing them as such Executors and Trustees of the said Will 
as aforesaid, and also against this Appoint Sourendermohun 
Tagore, the said Promodecoomar Tagorę (named Promothe- 
coomar) and described as minor son or the said Sourender- 
mohun Tagore, and the said Surrutchunder Tagore (described 
also as a minor and grandson of the said Lullitmohun Tagore 
; agai all named Defendants therein. , 
oes = The said Plaint, after stating the nature of the estate and 
ees property, ancestral and self-acquired, the 
te: be? death of the Testator as above already 
set as -well as the execution of his Will and Codicils 
; aforesaid, set forth tħe said Will in extenso and also. the said 
odicils thereto as well _as the names of the persons who had 
: him, a and s marriages of himself, and after’referrme 






ersaud Mookerjee, des- 









erase: 2 CRE FF -2 e Respondent) on his first pag  e as 
as a Edea > state as follows :— 


to the*provision made by Deed for him ’ 





SS Testator fur the Plaintiff. The Plaintiff 
Reo submits that according to Hindoo Law 

“Jawtook given on the marriage of a member of a Hindoo 
“family cannot be taken to be in satisfaction of such member's. 
“right of maintenance, and that the amount of such jewels 
“and the value of the said Zemindary were, considering the 
“amount and value of the said Prosonocoomar Tagore’s pro- 
“ perty, wholly insufficient as a provision for the Plaintiff, his- 
“only son and heir-at-law. 

“That the Plaintiffin mr about the year 1851 becamea 
“ Christian, and was baptized on the roth day of June, 1851, 
“and on the 15th day of April, 1852, married to ene Komola 
“Tagore, then Komola Bannerjee. Š a 

“ The Plaintiff submits that the Trust and limitatiop in and 
“ by the said Will of thas Said Prosonocoomar Tagore declared 
‘of his estate, save Si) far as the same are for the payment of, 
“the debts, legacies, 7: nd annuities in the said Will mentioned, 
“are wholly void as being an attempt te create estates and in- 
“terests unknown to the law and usages of Hindoos, and as 
“tending to a perpetuity and as being an attempt to make an 
“illegal and inoperative disposition of his property in contem- 
“plation of his deqgase, and that the said Prosonocoomar 
“ Tagore has died intestate as to the residue of his estate after 
“ payment of the said debts, legacies, and annuities. 

“The Plaintiff submits that in case the Court shall be of. 
“ opinion that such Trusts and limitations are not wholly void 
“and that they are valid so far as they prpfess to limit an in- 
s terestin the said residuary estate to the Defendant, Jutender- 
“ mohun Tagore, for his life, they arent ii 
“wholly illegaš and void so far as rel es- Sr 
s te any estate or interest which in Ea events which have Bes 
“happened can possibly arise, and that the said Prosonocéomar’” 5 
“Tagore must be taken to have died intestate ; 1s to th D 


~ 
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“residue of his estate subject!bnly to the life interest, of the 
“said Jutendermohun Tagore. $ 

“That the Plaintiff submits that so /far as the said Will 
<‘ purports or professes to pass any ancestral estate of the said 
““Prosonoceomar Tagore it is wholly vofd. 

«That the Plaintiff submits that, in case the said Will is 
“valid to any extent, the Plaintiff is entitled to reasonable 
ees maintenance out of the said estate, and that he is not 
“debarred from such maintenance by reason of his having 
“become a Christian.” T 

And the Plaint states that :— j 

“The Plaintiff is further informed and believes that the 
“ Defendants, the #xecutors of the said Prosonocoomar Tagore, 
“er some, or one of them, have, against the directions con- 
“tained in the said Will, sold or oth 
\“ amount of Government Securities, othajwise called Company’s 

« paper, out of the corpus of the estatQdf the said Testator, 
«and have improperly applied the proceeds thereof, and that 
«the Plaintiff apprehends that, unless fhe Defendants are 
“restrained by ean injunction from this Honorable Court, 
“there is danger of the estate being wasted, or etherwise soy 
““with contrary to the directions of the sajd Testator.” 

_ And the Plaintiff prayed as ? follows :— 
= “First—That it be declared that the Plaintiff, as the only 
~ “son and heir-at-law; is, according to Hindoo Law, entitled to 
“represent thé estate of the Testator, with all the incidents 
“thereof. ss sate ies 

“ Second.—That it be declared that the Testator had no 
« absolute p8wer of disposition by Will of his entire eState, and 
“particularly of his ancestral estate to the exclusion of the: 
“ Plaintiff, and that the Plaintiff, as heir-at-law, is entitled 
“to the same. ink z 


~ “ Third—That it may be Leari that the Tenkte and 


až 






vise disposed of a large 





‘limitations in, and by the saic’ Will declared of the résidue 
“of the estate of the said Testator, after payment thereout of 
“the funeral and testamentary expences of the said Testator, 
“ pene of the legacies and annuities given by the said Will, 
‘are wholly void inf? law and invalid, and that it may be 
“ declared that the Testator has died intestate in respect to the 
‘said residuary estate, and that the Plaintiff is entitled to the 


“same, or that, in case the Court may not decree the Plaintiff, 


“to be entitled to such relief, it may be declared that the 
“ Trusts and limitations*in and by the said Will declared of 
“the said residue are invalid and void in law, save so far as 
“they confer an interest on the said Jutendermghun Tagore 
“ during his life, and that the Plaintiff maybe declared to be 
“entitled to the said rgsidue after the decease of the said 
vs agemo Tagore. 

“ Frourth.—That an account may be taken of the movable 
“and immovable > operty of the said Prosonocoomar Tagore, 
‘and of his funeral and testamentary» expences, debts, and 
“legacies, and that his said property may be applied in a due 
“course of administration, by and under the direction of this 
“ Honorable» Court, and that the rights of all parties therein 
‘“ may be ascertaingd and declared, and that a Receiver may 
“be appointed to collect and get in the rents and profits of 
“the immovable estate of the said Testator, and to collect 


“and get in the debts and other outstandings due to the 


“estate of the said Testator, and to coliect and receive 
“other movable estate of the said Tastator, and that in the 
“meantime the Defendants may be restrained by the order 
“and fnjunction of this Honorable Court from*intermeddling 


“ with the estate of the said Testator, and that, in case the © ey 


“ said Jutendermohur Tagore may be declared, entitled to tlie 


z possession of any portioņg of the property of the said Testa- 3 


“ tor for his life, he may be directed to lodge in this Honorable — 
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“Cowmt a true and seein inventory of all such portio: 
“of the said property as may from time to time come to hi: 
“hands, and that in case this Court may not be of opinion 
that the Plaintiff is entitled to an im; 
mediate estate or imterest in the estate of 
“the said Testator, it may be declared that he, as heir-at-law, 
“is entitled to an adequate maintenance out of such estate, 


~ _“and that the amount of such maintenance may be ascertain- 
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“ ed by this Honorable Court, and thé payment thereof direct- 
« ed out of the estate of the said Testator, . 

“ Fifth—And that the Plaintiff may have such further and 
“other relief as to this Honorable Court may seem meet.” 

A copy of thegaid Deed of Gift of the 3rd of March, 1843, 
was filed with the said Plaint by the Res- 
pondent, and is Set forth in the Record. 

. The Written Statement by way of answer of this Appel- 
lant Jutendermohur., Tagore and ‘his co- 


Record, p 11. 


Record, p. 18, 1. 30. : 
executors and co-trustees aforesaid, was 


duly filed in the said Suit, and was and isa3 follows :— 

“ First—These Defendants crave reference to the originals 
of the Will and Codicils of Prosonocoomar 
Tagore set forth in the Plaint. 

_“ Second —They are advised that the said Will and Codi- 

£ ‘cils show with sufficient clearness the intentions of the Tes- . 

af tator. with regard to the disposal of his property, and that 

“there is nothing in the provisions of such Will. and Codicils 


Record, 1, 48. 
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“opposed to law. They are further advised that, if any part 


“of the Will is invalid in law, yet the limitations commencing 
“with the words, ‘now therefore I give and devise, esubjegt 


>= 


vee to | the devise to the said, Ramanauth Tagore,’ Ay ‘ending 


si with- the words ‘provision or maintenance of any person, 
er female, out of the estate’ are valid in law “and 
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“Third.— These Defendants nowever, as Executors, submit 
“the effect”and construction of the said Will and Codicils to 
“the Judgment of the Court, and ask that all necessary direc- 
“tions may be given for the carrying out of the Trusts of the 
“Will in so far as they shall be held valid in law. 

“ Fourth.—To the best of these Defendants’ information 
“and belief the bulk of the Testator’s property was acquired 
“by his own labor and exertions, though not entirely with- - 
“out the aid of any ancestral property ; on the other hand, 
“the said Testator pasid ouf of his own self-acquired funds his 
“share of the ancestral debts, and these Defendants are advised 
“that, according to the Bengal School of Law; it is dmmaterial 
“whether the Testator’s estate was partly ancestral or not. 

a “ifth—They submit as question for the Judgment of 
“the Court, whether property given on marriage can be taken 
“to be in satisfaction of the right to maintenance, and , 
“whether the Plaintif has a right to maintenance out of the 
““Testator’s estate, and whether the Piaintiff is put to his 
“election to take maintenance or to take under the Will. 

“ Sirth.—These Defendants have not, nor has, nor have 
“any of them*sold or disposed of any Government Securities 
“contrary to the dirgctions of the Will, nor in any way im- 
“properly disposed of any proceeds of Government Securities. 
“They have sold a pottion of the Government Securities, and 
“have applied the proceeds in payment of the debts of the 
““Testator. = 

“ Seventh—These Defendants submit as a question of law 
ra the Judgment of the Court, whether.this Defendant, 
y; Jutendetmohun Tagore, ought not to ‘have been made a party _ 
'“ in his capacity of the person clainsing the first life estate in 
“the zesidue under the Will, and in that capacity the Defen- ` k 
“ dant last-named particularly submits his rights and — 


f* under the Will to the Judgment of the Comte fits oy Sen 
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The Written Statement by way of answer of this other 
Appellant Sourendermohun Tagore was 
also filed and stated to the same purport 
ad sifect as the first five paragraphs of above answer, and 
will be found set forth in the Record. Separate Written State- 
ments by way of answer were filed for and 
on behalf of the two minors (Defendants) 
‘by theis respective guardians ad litem, appointed for that 
purpose, under and by the directions of the said High Court, 


Record, p. 19, 1. 30. 


Record, p, 20. 


which answers and orders are set forth in 
t the Record. 

T The issues to be trieq and determined in the said suit were 
a subsequently settled and recorded by the 
High Court as\follows :— 

“ First—Does the Plaint disclose inate of action ? 


Record, pp. 15, & 17. 
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“Second —Did the Testator die int¥state with respect to 
“any and what portion of his estate ? 
“ Third—Was any'and what part of the gmmovable pro- 
“perty of the Testator ancestral estate, and if so, had the 
“Testator power to dispose thereof by Will ? 
“ Fourth—Are any and which of the gifts ôr limitations 
“contained in the Will and Codjcils of éhe Testator void in 
“Taw ? 
ss Fifti— What are the rights of the parties respectively 
“ under the Will and Codicils ? 
et Sixth—Wpbether the Plaintiff is entitled to any and what 
“maintenance out of®the estate of the said Testator? æ 
co Sevent—Whether fhe Executors Defendants have mis- 
Appl ied any and what portion of the Testator’s estate?” ° 
THE Ben OF THI? SUIT took place on the first of ` 
Be S. 5 21,1, 3. April, 1869, before Mr. Justice Pheag one 
a r eh, = of the Puisne Judges of the said High 
oe Court, on the said ordinary ‘original Civil Jurisdiction® of the 
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Court, when he was pleased -to deliver his Judgment and 


a 


. Decree, thereby dismissing the Plaintiff's 
Record, p. 28, 1. 4. : oe : 
said Suit, and ordering the costs of all 
‘parties to be paid out of the estate of the said Testator. _The 
said Judgment, which® contains the grounds and reasons in 
support of the said Decrees, declares and decides (amongst 
other things) to the purport and effect as 
: That the Testator by his 
Will had bequeathed .afid devised the whole of his property 
both real and persanal to ¢ertain persons already named as 
Executors and Trustees, and to their Heirs, 
Executors, Administrators, Representa- 
tives,and Assigns, according to the nature and description of 
the said property to have and to hold the same upon the Trusts 
in the said Will declared. of and concerning the same; and 
se -ondly, that the Testator BE PE. 
zoly signifies his intention to disinherit 
tke Plaintiff by saying: “ I have already made such provision 
for my son Ganentrermohun Tagore as I consider sufficient, 
and he will take nothing whatever under thisemy Will.” The 
Judgment then declared and decided that the Hindoo Law 
revalent in Bengal permits a Hindoo 
father to dispose by Will of both his an- 
cestral and self-acquired property to the complete disinherison 
of his sons and heirs and to the exclusion of any claim on 
their part to maintenance. That even if othefwise as regards — 
the latter the right tait must be measured — 
by the necessity in each,case, and that the 
Plaintiff ‘had disclosed that he had ample means oF subsistence 
. settled on him by the Testator himself (previous to making his 
Wild, . and that he had no need gf more. That the Plair f 
right to interfere in the administration of the estate a 
restrain waste depended on the queStion whether the e legal ef eff z De 


Record, p. 21, 1. 42. 





Reeord, p. 2, J. 7. 


Record, p. 22, 1. 15. 


Record, p, 22, 1. 31. 


Record, L 47. 













of the Will was to exclude hiin entirely from present and ulti- 

mate participation in the estate, and that thefefore it was 

necessary to consider Plaintiff's main contention—vzz., that 
the Willis partially void as being contrary to Hindoo Law. 


The Judgment then declares and decides that the Testa- 
, 


tors intention and wish was, that “his 
Record, p. 22, 1. 63. x 


property should go down and remain in- 
~ = tact in_certain alternative lines of descent designated by him 
- and springing from different specified members of his family 
wh6 might be living at the time of”his death. In each line he 
desired that the property should be enjoyed for life only by such 
members ir succession as should be actually in being at his, the 
Testator’s, death, but on the decease of the last of these life- 
takers he intended the whole property 
to become the inheritance of that man’s 
~eldest son.” The Judgment then deals @vith the first argument 
$ used by the PlaintiX’s counsel against the 
Will—vzzz., “that Trusts are unknown to 
_ the Hindoo Law, and void, therefore the whole Will fails > and 


_Record, p- 22, 1. 67. 


Record, p. 25, ]. 3. 


~ 


expresses the opinion that there is “ pro- 
bably no country in the* world where 
fiduciary relations exhibit themselyes so extensively and in such 

a varied forms as in India,” and refers (as 


Record, p. 23, 1. 12. 


Record, p.23,1.16. 5 
amiliar illustrations) to “a mother acting 


“as guardian of her infant child, the Kurta of a joint family, and 
ete Soma of an unseen principal,” and that the disposing of 
. “property through the machinery of a Trust 

| Reco d, p. 23, i 44. 
E ipa * is not of itself contrary to law, and the 





= Judge adds the following observation : “ Our books of reperts 
$ as _are literally full of casesin Which Trusts, particularly Trusts by ` 
| Will, form the main substance of the litigation, and I cannot 
Ši a that a single pasa was ever bseathed against the legality 
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The Judgment next refers © the Plaintiff’s further con- 
tention “that the disposition of his pro- 
perty by the Testator is void, either wholly 
or partially as being, firstly, in excess of the testamentary 
power allowed by the Hindoo Law; and, secondly, an attempt 
to control the alienation or escent of the property beyond 
the lawful limits of time.’ And the Judge then lays down 
the principal (and rightly as itis humbly submitted) on which. 


Record, p. 24,1. 36. 


those points ought to’ be determined as follows :— 

“ As I remarked with regard to Trusts (and a Will has been 
“well termed a testamentary Trust) if once 
“it be conceded that a Hindgo may law- 
“fully defeat the expectation of his heirs by making a dis- 
“ position of his property fo take effect on his death, it seems 
“to me with the highest respect and deference for the opinion 
“said ‘to have been ‘ately expressed by Mr. Justice Markby. 
“ to the contrary, t thac the extent and nature of the disposi- 
‘tion which he may so make must be matter simply of public 
“expediency, and Tot of custom or usage. So that, in en- 
“ tering upon the enquiry whether the disposition-of property 

“ which has been made by the Testator in the Will before me 
“is wholly or partially void, I have, as I think, to ask, not 
“whether any Testator ever did precisely the same thing 
“before, but whether that which this Testator has directed 
“is forbidden by any general principles of Hindoo Law or ~ 
“ public policy.” 

The Judge then deals with the devisesand Îimitation in the 
Will which it is declared shall take effect 
upon the determination of the preceding 
life estate, or life estates, thereine and thereby created, and 
which limitation is made in thesg terms :—‘“ To the use of- the 
first and other sons succegsively of the said (the immediate 
preceding tenant for life for the time being) according to thcir ug é 


Bezord, p. 25, l. 1. 


a 


err W 25, 1, 16. 


> a+ 





respective seniorities, and thf heirs male of their respective 
bodies issuing successively ;” and the Judge treats these 
words as the technical language of the English Law, and as so 
understood by the Testator, and he declares that those words 


in english Law describe “an estate tail}? and he then proceeds 


to put such a legal construction on the same as would enable 
him to give effect’and Operation thereto according to the inten- 


tion of the Testator, so far as he could do consistently with 


the Hindoo Law (an estate tail being, he 
Record; p. 25, 1. 36. f ; a 
says, a species of estatęin lands unknown 
to that fea): 

The Judge accordingly declares and directs as follows :— 

“Tt is a maxim in England relative to the construction of 
“Wills, that the Court ought to gather the 
“intention of the Testator from that which 
“the Will expressly, or by implication declares, and should 
“be astute to give practical effect to thal intention, if it legal- 
“ly can, and I think,the same rule should hold here. The 
“assumption that the Testator knew the ececiliar meaning of 
the words which he used is a valuable guide to ascertaining 
what he intended to express. But, having arrived at what he 
“intended to express, I must give it the effect which is proper- 
“ly due to it in this Court, arfd not the €ffect which it might 
“have in the understanding of the Courts at Westminster. 
“Now a devise of property ‘to the use of a person ang to the 


$ “ «heirs male of his body issuing, appears 
Record, p. 25, 1. 48. é 


Record, pa 2551. 41. 


“to me to be fairly and oe eee inter- 
t changeable with the equivalent to a devise ‘ toa person, his 
“ “sons, and *his sons’ sdns.’ But these last words are those 
Fw. ich are usually employed in this country to convey a com-_. 
L plete right of inheritance according tothe Hindoo Law. The 


_“ Testator undoubtedly intends in this place to dispose Cf the 


Te > 


“inheritance, and I think the Courtought to treat his words 


A 
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“as constituting a gift of the inheritance in the only form of it 
“which is known to Hindoo Law, even although it may be also 
“at the same time evident that he desired- to impress upon 
“qualities in regard to descent which are foreign to this c= 
“try, and which for that reason it can never bear. It there- 
“ fore appears to me that the -foregoing recited devise amounts 
“ to the creation of several successive life interests, each com- 
“ mencing on the termination or failure of the preceding, the 
“ whole compteted by the gift of the inheritance, to take effect 
«on the expiration of the last life interest. It is to be ob- 
“ served that, by the terms of the devise, the takers of these 
“ life interests would necessarily be in heing at the® Testator’s 
“death, each ready to enjoy the Testator’s bounty as soon as 
«“ his turn should come, whe the future taker of the: inheri- 
“tance would be unbowr. Thus, to use convenient technical 
“language, the life interests were at that time vested but the 
“ devise of the inheritance contingent. I donot know whether 
“ his estate of things still obtains, or whether since the Testa- 
“tors death, any persons designated by the Will as ultimate 
“takers of the inheritance have been born. If they have not, 
“ the Plaintiff, as heir-at-law, has for the time being the imme- 
“ diate expectation wf succeeding to the inheritance on the 
“termination of a life in being, and for that reason a suffi- 
“ciently substantial present interest to entitle him to ask that 
“the property be protected against waste. This consideration 
“ raises an issue of fact which I cannot determine at this hear- 
“ing. But it is not necessary, I think, that I should deter- 
“mine it, | for after making the foregoing 7+észAé of the Will, I 
“aM in a position to say that the allegation of waste madé — 
“by the Plaintiff falls to Be Pane The Trustees and Exe- EF 
se cutogs are distinctly empowered *by the Will to pay debts 
“and legacies out of the personalty, and the selling of the : 
“ Government paper of which the ext complains, may, as ee - 


š >» 


X aL 





“far as anything goes which is stated by the Plaintiff, have 
“been effected for that purpose.” x 
The Judgment afterwards states the particular question 
| arising out of this devise and limitation, and which had to be 
determined to be as follows :— 3 
“ Whether the _Syecession of gifts of the property for life 
“to living persons, followed on the ter- 
Record, p. 25, 1. 76. = : ; 3 
= “mination of the last of these lives, by 
“sift of the inheritance to a person who was not in existence 
“at the time of the Testator’s death, is either wholly or in 
““ part bad upon public grounds?” And the learned Judgę re- 
ferred to the case of Sreemutty Soorjeemonee Dossee versus 
Denobundoo Mullick (9, Moore’s Indian Appeal, p. 135). The 
Judge accordingly proceeds to declaye and decide as follows :— 
“That so far as concerns only the succession of gifts of 
s “life interests to Jutendermohun (meaning 
ecord, p. 26, 1. 59. a z 
one of these Appellants) and his sons, 
“ terminated by the*absolute gift of the jnheritance to æn 
“unborn person, the Will is in my opinion unimpeachable, 
“ because cach ôf these gifts must take effect, if at all, at or 
“before the close of a life in being. And the l#ke conclusion 
“would hold with regard to each of the other series of devises, 
“taken alone. It would seem, therefore, that it must be true 
“of them in the aggregate.” z 
S And further 
“PE appears to me that the series of devises is not in 
“~ any sense a remainder upon the gift to 
ži “ Trustees, and so affected by the vice of 
“remoteness which may attach to the termination of she 
“estate. It is rather a prtsent interest subject to the burden ` 
“of the Trust, and I think it comes into full effect the mo- 
“ment the rust is got rid of whatever 
by may be the mode of~so doing.” ~ 


ż 


a age 


Record, p. 27, 1,18, | 


“Record, p. 27, 1. 21. 





The Judgment then declares and decides that the Plaintiff 
> had on all points failed to make out a case, 
Record, p. 27, lL 35. 

° that his suit ought to be dismissed, and 
that the costs of all parties should come out of the estate TA- 
was ordered and decreed as above-men- 
tioned. This Judgment will be found set 


forth at length in the Record; also the formal Decree based 


Record, pp. 21-27. 


Record, pp. 27-28. thergon and recorded in the suit.” 

The Plairtiff, the above Respondent, being dissatisfied with 
the said Judgment and Decree, appealed against the same to 
the said High Court, in its Appellate Jurisdiction, by filing his 
memorandum of appeal, with ‘his grounds 
or reasons, which will be found, respective- 
ly, set forth in the Record.* a ; 


Record, p. 28. 


The Defendants, including the said Minors, feeling aggrieved 
by a portion of the said Judgment and Decree filed, under Sec-^ 

tion 348 of the Code of Civil Procedure, 
2? _çross objections to such portion stating and 
submitting therein that there were no circumstances in the case 
taking it out of the ordinary rule, according t6 which the costs 
of Suit follow the result, and that at any rate the Judge ought” 
to have decreed thatthe Plaintif should bear his own costs. 

THE HEARING OF THE APPEAL took place on the Ist 
September, 1869, before the Chief Justice 
and Mr. Justice Norman, in the Appellate 
Jurisdiction of the said High Court when eash of the said 
Judges (although conCurring and agreeing 
in finding on the. issues aforesaid and in 
thet Decree ultimately made and recorded) delivered separate 
‘Judgments containing their several feasons, which varied and. 
differed from tach other, and these Judg- 
ments TERRENU will be found set forth | 
in the Récord, Le gees aaa 


Record, p..29, 1. 50. 


Record, p. 29, L 65. 


Record, p. 29. 


2 
zA 
Record) D, 52. af 
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The effect of their said EATS and the Decree was to 
À reverse the Decree of the Lower Court as 
ED. S aforesaid, and to remand thegSuit for a 
bemilaet trial and hearing under the 6th issue aforesaid. ; 
The Judgment of the Chief Justice, however, in certain 
particulars agreed with and affirmed fhe Judgment of Mr. 
Justice Phear, as for instance, in the attempt made by the 
Plaintifeto distinguish between the. Testator’s ancestral and 
self-acquired property, and to establish a right to maintenance 
out of the said property if he failed in setting aside the Will, 
and as to the said Plaintift’s further attempt to make out -that 
a Hindoo @uld not devjse upon Trust or in any manner create 
a Trust, which contention of the Plaintiff's is characterised as 
“curiously inconsistent with this Plaint,” 
which excepted’ the Trusts for the pay- 
ament of debts, legacies, and annuities, and the Judgment 
expressly declared and decided “ that the Testator had power 
to create by means of a devise to Trustees such estates and 
beneficial interest as he could have created without the in- 
tervention of Trustees.” The Judgment also affirmed the 
Decree of the Lower Court so faras the main question by 
declaring as follows :— eo a 
piece‘! I see no reason, having regard to the spirit and principle 
- Record, p. 87, 1. 50. x of the Hindoo Law, to think that particu- 
m2 ‘lar estates cannot be created. If a Testa- 
“tor can disinkerit his son by devising the whole of his estate 
“toa stranger, ther seems to be no reason why he should not 
a be able tq divide his estate by giving particular and limited 
. « interests in the whole si the property to different persons 
“in existence, or who may come into existence during his 
_ “lifetime “to be taken in succession, as well as by givřag his 
o whole interest or bundle of rights in eee alae” SROs of 
S “ lands included in his estate to different persons.” | * 


t 


DER p. 35, 1. 66. 
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The Judgment then declares and decides in further affirm- 


ance of the’said Judgment of the Lower Court as follows :— 

“The devise to Jutendermohun (meaning this Appellant) is 
“not -in my opinion at variance withans 
2 principle of Hindoo Law. Even accord- 
“ing to English Law it would give hima vested interest for life 
“subject to the Trusts for the payment of debts, legacies, and 
“annuities, and would not be void upon the ground af uncer- 
“ tainty, or of its infringing the rule against perpetuities. . The 
“right to receive the sseaoIRui pees a month out of the rents, 
“vested in him immediately on the Testator’s death.” 

The Chief Justice afterwards in his,Judgment proceeds to 
declare and decide (amongst other things) as follows ao 

“The next question relates to the devises to the-sons of 
“ Jutendermohun, to be born or adopted 
“after the death of the Testator.. With- 
“reference to them I am of opinion that the Testator had no 


Record, p. 38, 1. 74. 


Record, p. 39, 1. 15. 


“power to create estates tail, and certainly not estates tail 
“descendible, as he intended, to heirs male of the body, ac- 
“cording to the rule of primogeniture. The right of inheri- 
“tance according to Hindoo Law is regulated with reference to 
“the spiritual benefits to he gonferred on the deceased pro- 
“‘prietor. .No such estate as an estate tail is known to that 
“law. The statute De Donis was probably never heard of by . 
“a Hindoo, and I see no more reason for contending that an 
« estate in tail male can be created according ta Hindoo Law 
“than there is fora similar contention im respect of an estate 
*‘in tail female.” | ‘ ? 
' tibe dement also aeahives and decides as fallawsi: ie 
“Similar arguments apply to the devises to the sons of, 2 
“ Sourendermohun to be born or adopted ` 
“after the death of the Testator and the ese 


K heirs Male of their bodies as well-as to the devises to the i 
r : MD- W EEn Bak 
Aor SNE oe 


Recor, p. . 40, 1. 27. 
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“sons of the subsequent tenants for life, to be born after the 
“death of the Testator and the heirs male of their bodies. 
“According to this view of the case all the entails intended 
“to be created by the Will are void.” : 

The remainder of the Judgment of the Chief Justice di- 
verges and differs essentially from that of the Judge in the 
Lower Court in construing and refusing to give any legal 
seffect to the devises and limitations and particular words in 
the Will, which in England would create estates tail, but 
R Fi 20: nevertheless, fdmitting that the intention 

of the Testator ought to be carried,out 
and given effect to as well in the case of the Wills of Hindoos 
as in those of otħers, and citing a text of Hindoo Law, that 
“the Wil of the donor is the causepof property,” Dayabhaga 
Ch. 4, Sec. I, verses 16 and 17, and WVyavasta Durpana, 


<pp. 606, 794, the Judgment then declares and decides as 


follows :— - 
“Looking at the whole of the expressigns in the Will,^I 


“am clearly of opinion that it was not the 
Record, p. 41. 1. 71. y P as no 


> 


“intention of the Testator that any son of 
“Jutendermohun born after the Testator’s death should take 
“a general and absolute estate of inheritagce, which in default | 
“of male issue would descend to his heirs general according 
“to Hindoo Law in derogation of the rights of the persons 
“to whom the estate was subsequently limited. He clearly 
“ did not intend that such a son of Jutendermohun should 
“take, even what, ander English Law would be called a 
off “conditional fee simple’ or should be capable of alienating 
“the estate under any circumstances.” a 
And his Bos tip tfen expresses his agreement,” in 
opinion «with the Judge in the Mower 


= Record, P- 2, 1, 33, 


core _ Court in deélaring that the Hindep Law - 


Agee Paade no provision for creating estates in taik but at 


> 


} 


H 





~ 
the same time in another part of his Judgment admits and 
declares 
` “That there is no rule of Hindoo Law 
- Record, p. 47, l. 63. a ert 5 ne, age 
expressly providing against perpetuities. 
The Judgment also declares and decides as follows :— 
“The learned Judge after stating that it appeared to him 
A “that the devises in the Will intended 
Record, p. 42, l. 45. J : > 
“to create successive life intergsts, each — 


“commencing on the termination or failure of the preced- 2 
“ing, the whole “completed by the gift of inheritance to 
“take effect on the expiration of the last life interest, pro- 
“t ceeded to say, ‘I do not know whether his state of 
“<things still obtains or whether since the Testator’s death 
‘any persons designated by the Will as ultimate takers 
“of the inheritance have been born. If they have not, the 
“< Plaintiff as Heir-at-Law has for the time the immediate exs 
“< pectation of succeeding to the inheritance on the termina- 
“<tion of a life m being, and for that réason has a sufficiently 
“ ‘substancial present interest to entitle him to ask that the 
“< property be protected against waste.’ I do not thoroughly 
‘understand the meaning of the learned Judge in this part of 
“his Judgment. The Plaint sfates that Lullitmohun Tagore, 
“named in the Will, died in the lifetime of the Testator, 
“leaving Jodunundon Tagore his eldest son, who also prede- 
“ceased the Testator, leaving the Defendant Surrutchunder 
“his sona minor of the age of four years or, thereabouts at 
“the time of the death of the Testztor. The Defendant 
* Surrutchunder therefore is the son of asen of _Lullitmohun, 
“orn in the lifetime-of the Testator, and he was therefore at. 
e time when the Suit was comnfenced one of the persons to 
“wm añ estate tail was intended to be given. If the con- X 
“strittion of the learnede Judge is correct, that the words of 
“ ental, pass a general estate of inheritance, I do not clear] Hes 


A 
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Tsee bow the Plaintiff as heir of the Testator, is éntitled 
“during the life of the Defendant, Surrutchunder, to the 
“immediate expectation of succeeding to the inhaitance on 
‘the—termination of a life in being, unless the learned Judge 
“intended to hold that all the estates subsequent to the 
“estates given to Jutendermohun’s sons born after the death 
“of the Testator are void. Though I do not agree with the 


=—“learned Judge in his reasons, I have arrived at the same 


“conclusion that, subject to the Trusts for payment of the 
“funeral and testamentary expences and of the debts, lega- 
“cies and annuities, the Plaintiff, as the heir-at-law of the 
“Testator, is entitled (not under the Will but notwithstanding 
“the Will) toa general estate of inheritance in reversion in 
“the immovable property of the 'Testator and that by the 
“terms of the Will no estate larger than an estate for life has 
& been validly created and that there isa resulting Trust in 
“his favor. 

“I have gone into these questions, not for the purpose of 
+: “making a declaratory decree as to the 

Record, p. 42, 1. ™, s : 

“rights of the several devisees under the 
“limitations subsequent to the life estate given to Jutender- 
“mohun, for according to the case-of Lady Langdale versus 


“Briggs, 26 Law Journal, new series, Chancery p. 27, the 


“Pla aintiff is not, I think, at present entitled to a declaratory 
“6 decree against the unborn sons of Jutendermohun or the sub- 
“sequent unbora devisees. I have expressed my opinion upon 


ee “these matters with feferenee to the issues laid down, and for 


N the purpose of cônsidering whether the Plaintiff is enfitled to 
N prevent waste and in order that I may not be understood “ ZS 
“ concurring in the view takén by the learned Judge that she 

“words ‘heirs male of their bodies lawfully issuing’ as usifd in 
“the Will are words of limitation “sufficient to create gctieral 


- “ estates of inheritance descendible according to H indoo ` Law, 





on 19h lees, 


“ and to pass the whole interest in the property. The Cy-pres 
“ doctrine fas been referred to in the argument, but even 
> R Mien that the Cy-pres can be properly applied in constru- 

‘ing the Will of a Hindoo (though according to the principle 
“laid down by the Privy Council for the construction of 
“ Hindoo Wills, l-think it cannot be so applied) it is,clear that 
“that doctrine does not warrant the construction put upon 


“the Will by the Court below. To apply that doctrine so as — 


“to construe words of entail as intending to create general 
“and absolute estates of Mmheritance would be to carry the 
“ doctrine of Cy-pres in the construction of a Hindoo Will 
“to an extent to which it has never as yet been cares in the 
“ construction of a Will in England.” A 


The Judgment nevertheless at the same time proceeds to. 


E ee adniit and declare, in agreement with the 
Re ] . 29, I. to. Ps - 
eee opinion of the Judge in the Lower Court, 


as follows :— 

°- “Tt is certaigly true, as stated by tlie learned Judge, thata 
“ sift to a man and his sons and grandsons, or to a man and 
“his sons and sons’ sons would, in the absence of anything 
“showing a contrary intention, passa general estate of inheri- 
“tance according tẹ Hindog Law. I believe the words usually 
“used in Bengal are‘ Pootroo Poutradi Krime, and in the 
“ Upper Provinces ‘iVaslax ba-naslan, the literal meaning of 
“the former being to ‘sons, grandsons, &c., in due succession,’ 
“and of the latter, ‘in regular descent or succession.’ A gift 
“ by Will of an estate to a man under tke Hindoo Law, even 
“without any words of limitation ‚would "convey a general 


e 
“estate of inheritance in the absence of words showing a con- 
. a 






ry intention.” 


X estatedail could according to Hindoo Law 
R p. 45, 1. 30. 


e Judgment also’ declared-sand decided that, even if an 


Ry 
es 


be created, the devises to the sons of oe 


Record, p. 45, 1. 33. 
-_— 


~ 
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Jutendermohun Tagore (meaning one of these Appellants) 
“to be born” or “ adopted” after the death of the T&stator were 
not valid according to Hindoo Law on the followigg grounds 
(as therein also stated, but, as it is humbly submitted, errone- 
ously) that 
s According to that law a donee must,be capable of accept- 
“ing the gift; he must, like an heir-at- 
2 “law, be a Sentient being. I apprehend 
“that according to the general principle of Hindeo Law a gift 
“inter vivos or by Will cannot be made to a person not in 
“existence at the time of the gift, orin the case of a Wil! at 
“the time ef the death of the Testator, and that it cannot be 
«made in such a manner as that the donee cannot be ascer- 


“tained at the time at which the property, by virtue of the 


“sift or devise ceases to be that of the Donor or Testator. 
“The Hindoo Law knows nothing of an estate in nubibus, or of 
“a scintilla juris, and with fhe exception of the case of Sree- 
“mutty Soorjeemoneé Dossee versus Denolundoo Mullick, 
“o Moore’s Indian Appeals, p. 135, 1 know of no authority which 
“shows that undér the Hindoo Law executory bequest, have 
“ been sanctioned as part of the system of Hindo Law. The 
“principle of that lawseems tg require that property which 
“ passes out of one man must immediately vest in another.” 
The Judgment goes on to decide that although (as it had 
been contended by Counsel) that the whole 
estate had been in this case by the Will 
Iequeathed and devised to the Trustees 
¿and their heirs, and that those Trustees 


Record, p. 47, 1. 71.° 


A 


aor ST 


were in esse and sin of accepting at the time of the as 
be tator’s death, yet that those*circumstances made no differ 

as to the. gift or devise in question, because (as stated i te 
a Jas ment) “the law will not permitethat to be done mu sctly 


uich cannot be hi done directly.” fs 
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The questions raised and argued on the Appeal by Counsel 
with respect to perpetuities and the limitations by way of 
granting devises and contingent remainders contained in the 
Will under consideration (although the latter had been richtly 
stated in another part of the said Judg- 
ment to have been sanctioned.with express 
reference to Hindoo Law) by the case of Sreemutty Soorjee- 
monee Dossee versus Denobundoo Mullick (9, Moores Indian ~ 
Appeals, page 135) were all decided by the said Judgment 
(erroneously as it is humbly submitted) against these Appel- 
lants, on grounds and reasons in another part of the Judgment 
set forth and which are as follows :— - A 

“It appears to me (the Chief Justice) that many of the 
“doct*ines of the English Law, including 
“thé rule against perpetuity, have no 
“bearing upon the Will now before us, and that we cannot im 


Record, p. 38, 1. 3. 


“a case in which the right of inherifance of a Hindoo is con- 

“ferned, reason by analogy from these doctrines. For instance, 

$: SB question has been discussed whether some of the devises 
‘are executory devises or contingent remainders, as though 

“the law of contingent remainders could be applicable to the 

“estate of a Hindeo, when a contingent remainder must be 

ar supported by a freehold estate, and the Hindoo Law knows of 

“ no distinction between frechold estates and estates less than , 

“freehold. I am at a loss also to understand how the law of 

“executory devises, of springing or shifting -uses, or such 

“ modifications of the law of immovable property, as sprang up Ž 

“after the Statute of Uses and were-depenaent pnit, canbe _ 

sable to cases governed by Hindoo Law. It was stated i: 
te God ope 6 by Mr. Hargrave, in his second are imen 

onti ape pn - “in the Thelfusson Causes * that anes 
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« perpetuity, for circumscribing it, is therefore not of earlier date 
“and there are not any statutes for that purpose. It is im- 
“possible, therefore, he said, that the rule agains{, perpetuity 
| “should have been derived from any other 
RS. | “ source than the discretion of the Judges. 
eel For general use and public convenience they admitted ex- 
'“ecutory devise, but it was seen that if executory devise or 


Record, p. 38, 1. 12. 


~ “use or, Frust of a similar nature, was permitted without any 


_ “restrictions, great abuses might be generated, for it was 
“settled by the Courts of Law that an executory devise could 
= “not be barred by common recovery. The rule laid down by 


ms.” the Judges to prevent perpetuities, namely, that an estate 
- “cannot be tied up for a longer period than a life in being, 
= = tand 2x years afterwards, originated in the exercise of dis- 
etion, and it was evidently an` arbitrary one. If it had 
been addpted with reference to the Hindoo Law the 21 
| -Ea waila probably have been 16, the period at which in 
althe casg | of Hindoés, minority ceases. Fhe time fixed vy 
panes Indian Succession Act is as regards devises, a life in 
Tas sings and 18 years (see Section 101, and interpretation clause 
a. “a itl ‘Minority’). It is manifest that the rules against per- 
ete Pale as well as ae law, Se Se devises, were 
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= unnecessary to na re into his matter. The 
see been very clearly settled by the Privy 
Of: Bhoobunmo e ' Dabea versus Ram- 
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. 
“ estates-and the personalty. With regard to the latter there was 
“no gift of fhe corpus, except in the direction as to the Trust 
“upon which the same was to be held by the Trustees as soon 
“as all the annuities and legacies should have fallen in-and 
“been fully satisfied. It was declared that as soon as that 
“event should take place, the Trustees were to stand possessed 
“of and interested in the corpus in Trust absolutely for the 
“person or persons entitled under the limitations in the Will =~ 
“to the benefscial or absolute enjoyment of the said real pro- 
“ perty. 7 

“The words, ‘or persons, are not very intelligible as the 
“real estates were got intendedqtto be taken 
““jointly by several heirs, but by one person 
“only, viz, by the heir male of the body in the elder line. 
“It appears to me that the words, ‘or persons,’ must be reject- 


Record, p. 49, 1. 5. 


«ed, and that it was the intention of the Testator, that when, 
“the annuities and legacies should. have been fully satisfied, 
“the corpus of the movable estate was to be, held absolutely _ 
“forthe person who might then be entitled to the beneficial 
“or absolute enjoyment of the immovable’ estate. -There 
“was to be no life interest in the corpus of the personalty and 
“no particular or quasified estatain such corpus. If the legacies 
“and annuities should be fully satisfied in the lifetime of 
“ Jutendermohun, he was to be entitled to an absolute interest 
“in it. He was to be entitled to alienate it, or jn the event of 
“his not doing soit would pass upon his death tois repi eS | 
“tives. It was not gi en to the persofiin whom the first - 
“ beneficial interest for life in the real estate should vest under : > 
“thy: Will. It was to remain a matter of doubt and uncer- KE 
ne Cantey, until the legacies and annuities should be fully satisfied | > 
E who Ñ was entitled to it. It was tò be held in Trust or 
_- “ perso'1 or persons, who at tric moment when the legacies a 
Stee “annuities, sioulig have been fully satisfied or fallen. ne mie 
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“happen to be the person entitled to the beneficial or absolute 
“enjoyment of the real property. It was a meré possibility 
“which depended upon the contingency whether Jutender- 
“megbun, or any other of the devisees, might ever become en- 
“titled to it. If the devisees named in the Will should all die 
“without issue male of their bodies, either adopted or other- 
“wise, before the legacies and annuities 
Record, p. 49,1, 22 

- “should be fully paid the corpus would 
“revert to the Testator’s heir as undisposed of, and there 
“would be a resulting Trust in His favor. The person who 
“ was to succeed to the corpus might be Jutendermohun, or 
“he might be a son of Jutendermohun, born after the death 
“of the Testator, he might be a son or other heir male of the 
“body of sucha son, or he might be a son adopted by 
“ Jutendermohun in his lifetime, or a son who might be adopted 
~‘after the death of Jutendermohun by his widow, or he might 
“beson or heir male of the body of either of such sons. 
i Sourendermohun, orany of the persons named or designated 


u under any of the subsequent limitations might be the person 


“ who, under the^ contingency, might become entitled to it. 
“There was no intention tò give it to an} particular or 
“ ascertaingd person, ef the whole of those 
“who, under the limitations in the Will, 
“might, according to the intentions of the Testator, become 
“ entitled to the absolute and beneficial enjoyment of the real 
“estate upon «he happening of the contingency. Many of 


~. Record, p. 49, 1. 30. 


- “them were not in eXistence, and as to some of them, such as 

. “sons of the sevéral tenants for life or'in tail, to be. born or 
~ “adopted after the Testator’ s death, it was not even cer in 
-“ that they ever would come into existence, nor was it cof 


a ‘that fhe event upon which the property was to vest ould 
“happen within the period, of a tife- in being, or 21 2 years 


5 ee: e “afterwards.” 
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The Judgment then decides as follows :— 

“ For thé above reasons, I (the Chief Justice) am of opinion 

“that the gift over of the corpus of the 
“personalty after the payment of the lega- 

“cies and annuities, was bad, and consequently that the pro- 


Record, p. 50, 1. 39. 


“ perty in it is vested, in the son and heir of the Testator, 
“subject to the Trust for the payment of debts, legacies, and 


“annuities, &c. There is a distinction between the gorpus of — 


“the personalty and the surplus interest and dividends thereof. 
“The latter is to be paid to the person beneficially, entitled 
“ta the beneficial enjoyment of his real property, or of the 
“rents and profits, or surplus rents and prgfits thereof. 
“Jutendermohun is the person. When the legacies shall 
“have been fully paid and only one annuitant iş living, 
“there probably will bea surplus annual income both of the 
“real and personal estate. That is to be paid at once, before 
“the arrival of the time when on the death of the last annui- 
“tant, and whey all the legacies shall have. been paid, the reak 
“ estates are to be conveyed and the corpus of the personalty 
“is to vest. The right to receive the surplug reñts and profits 
“of the realʻestate and of the interest and dividends of. the 
“personalty, if they: be any, is vested in Jutendermohun for 
“life or until the time arrived for the conveying of the real 
“ estates, and the vesting of the corpus of the personalty.” 

The Judgment then proceeds as follows :-— 

“I now proceed to determine the first issue, and for that 
“ purpose to consider whether according to 
as the facts stated in the Plaint, if true, the 
er Plaintiff has any cause of action. The Plaint alleges in pa- 


Record, p. 50, 1. 53. 


“regraph rọ, that the Plaintiff haf been informed and believes 


“(ard the facts are more withia the knowledge of the Defen- Rae 
“dants than that of the Plaintiff) that the Defendants thes 
_“ Exetutors of Prosonocoomar T agore, or some or one c of them a 
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“have "against the directions contained in the said Wiil, sold 
“or otherwise disposed of, a large amount of Gbvernment 
“Securities out of the corpus of the estate of the said Testator, 
“and have improperly applied the proceeds thereof, and that” 
“he ‘apprehends that unless the Defendants be restrained by 
_ “injunction there is danger’ of the estates being wasted or 
= “otherwise dealt with contrary to the directions of the said 
= = Testatorņ 
y RG The Defendants, Woopendermohun Tagore, Jutender- 
a z Record, r- 50, 1. 62. “mohun ‘Tagére and Doorgapersaud 
See ““Mookerjee, inthe 6th paragraph of their 
Da Witten Seaiement, say they have not, nor has any of them, 
“sold or disposed óf any Government Securities contrary to the 
_ “directions of the Will, nor inany Way improperly disposed of 
E A proceeds of any Government Securities. They have sold 
= “a portion of the Government Securities 
* “and have applied the proceeds in the 
a Sapayment of the debts of the Testator. But they do not in 
7 1e last paragraph say that they have not sold any other por- 
ts “tion of the Government Securities, or applied the proceeds 
eae “ otherwise than in payment of debts. Their defence rests 
“upo on the denial contained in the first portian of the paragraph 
: asserts that they have not sold any Government Secu- 
ontrary to the directions of the Will, nor in any way 
menoposed of any proceeds of any Government 
That denial involved a mixed question of law | 
i pee 6th issue settled vee trial raised the 
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“The learned Judge (Mr. Justice Phear) with reference to 
; “this portion of the case says‘ I am ina 


Record, p- pes Ra & 


i “‘ position to say that the allegation of 


waste made by the Plaintiff falls to the ground. The 
‘Trustees and Executors are distinctly empowered by the Will 


ee 8 
-= 


“ ‘to pay debts and legacies out of the personalty and the selling 
“*of the Government paper of which the Plaintiff complains 
““may as far anything goes, which is stated by Plaintiff have— 
‘been effected for that purpose.’ I cannot concur in this view 
“of the case, for if the*sale of the Government paper of 
“which the Plaintiff complains was effected under the powers 
“of the Will, merely for the purpose of paying such of the 
nappis and legacies as the Defendants were*authorised to pay 
‘out of the personalty, åt is clear that the Plaintiffs allega- 
“tion that the Executors have sold and disposed of a large 
“amount of Government paper against the directions of the 
“Will, and have improperly applied the proceeds thereof is 
4“ not true. That allegation, however, has been made and has 
“been denied, and an issue has been expressly and directly 
“raised upon it. Ifthe Plaintiff has a right tō complaint of 
“ waste the 6th issue ought to be tried and determined. 
“ The learned Judge, as I have already shown, has held that 
“if no person designated by the Will as 
> “ultimate taker of the inheritance has 
“been born, the Plaintiff as heir-at-law has for the time the © 
“immediate expectation of succeeding to the inheritance on 
“the termination of a life in being, ane for that reason has a = 
“sufficiently snbstantial present interest to sutila him to ask | 
ks that the properiy be Lepage against waste. © E PS: 


Record, p. 51, 1. 14. 
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“of that finding that the allegation of waste falls. to the 
« ground, the Plaintiff even according to the opfmion of the 
“learned Judge upon the other part of the case has a right to 
“have the 6th issue tried. 

“«T find upon the first issue that thé Plaint does disclose a 
“ cause of action. : 

“ Second—That the Testator did die intestate as ta some 
“ portions of his property—that is to say, without any valid 
“ devise or bequest thereof. ese . 

“ Third. That part of the infmovable property of the 
“Testator was ancestral estate, and that he had a right to dis- 
“ pose of it by Will, and that it is therefore unnecessary to de- 
“termine what particular portions of such property was an- 
“cestral, ° 

« As to the 4th issue, it must be declared that the devises 
“and gifts to Jutendermohun for life are valid so far as they 


“« relate to the real property, and that he is entitled during his 


“life and so long as he shall be entitled to fhe beneficial err- 
“joyment of the said real property or to the rents Or surplus 
“rents thereof} amd until the legacies and annuities.in the Will 
“mentioned shall have fallen in and been fully satisfied 
“to receive the monthly sum of 2,500 Rupees out of the net 
“rents and profits of the real estate and the unexpected* 
“surplus of such rents and profits after 
“payment of the charges thereon, and 
“also to the surplus of the interest, dividends and annual pro- 
; l éceeds of the movable estate which shall 
e “from time to time remain unexpended 
“after making the payments directed by the said Will to be 
“made out of the same, and it must be declared that it is not 


* Sic. 


Record, p. 51, 1. 35. 


_ ““ necessary to come to any other finding upon the 4th issue, or 
z E “to make any other declaration of gight as to the real property 


_. “save that above-mentioned, and that the gift of the corpus of 


= 
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“the personalty is void, and that the beneficial interest in the 
“same is vésted in the Plaintiff subject to the charges created 
“thereon by the Will. 

“ kifth—That the Plaintiff is not entitled to maintenance. 
“The case must be sent back to the Lower Court with the 
“request that that Court will try the 6th issue, and return its 
“finding thereon, together with the evidence to this Court. It 
“appears to me that the Trustees (Defendants) are bound to 
“render an aecount of the rents and profits of the immovable 
“estates and also an account of the movable estate and of 
“the interest, dividends and profits of such movable estate, 
“and of the mode in. which they have applied the ame.” 
ROR RASH T AA, The Judgment then concludes by de- 
claring and deciding as follows :—> 

“There must therefore be a Decree for an account. The 

“costs in the Lower Court are to be paid out of the surplus 
“rents and profits of the immovable estate after payment of 
“the monthly sum of 2,500 Rupees. The legatees and annui- 
“tants are-not parties to this suit, and consequently the costs 
“ought not to come out of the interest of- the movable estate, 
“or of the dividends and interest thereof, which form the first , 
. “ fund applicable to the payment of the debts, legacies, and 
“annuities, and further, the principal contention in this case 
“has been with reference to the immovable estate. The Plain- 
“tiffs costs of this Appeal will also be paid out of the said 
“surplus rents and profits of the immovablee estate. The 
“costs of the Defendants of this Appealare reserved, until 
“ after determination of the 6th issue?” < 

The Judgment delivered by Mr. Justice Norman, after 
stating the grounds and reasons by which AE 
he supports it (and those reasons differ rn 
in several respects from the réasons given by the ‘Chief p 4 


Record, p. 52. 


A E, À 

in his Judgment) concludes by declaring as follows:z see. fp saree 
t e o Se 
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““ That the result was that he (Mr. Justice Norman) agreed 
“with the Chief Justice in his finding on 
“all the issues.” x 

This Judgment will also be found set 
forth in the Record. 
A formal Decree based on the said Judgment of the Chief 
Justice was, subsequently, drawn up and 
recorded, bearing date the said tst De- 
cember 1869, and it will be feund set forth 

Record, pp. 62-68. in the Record. 

These two Appellants, feeling aggrieved by the last-men- 
tioned Judgments and Decree, severally presented the ordinary 
Petition to the High Court, praying therein for leave to appeal 
against the same to Her Majesty in Council, and subsequently 
severally presented another Petition pray- 
ing therein for an Order that the said 

Record, pp, 67-73. former Petition might be received, read, 

and filed. The High Ceurt, accordingly, 
by two Orders, bearing date respectively the 20th December, 
1869, and toth January, 1870, allowed the two Appeals. 

Two separate Petitions of Appeal were subsequently lodg- 
ed in the Privy Council Office by these 
two Appellants, but by an Order of Her 
Majesty in Council, bearing date the 8th February, 1871, it 
was ordered that the said two Appeals should be and the same 
were thereby sconsolidated, and directed to be heard on one 
printed case on each side. 

On the last-mentioned date another Order of Her Majesty 
in Council was made on the Petition of the above-named 

. Respondent, Ganendermohun Tagore, whereby he was allowed ` 
-= to enter and prosecute a croŝs Appeal from certain parts of 
the said Decree of the High Gourt, dated Ist September, 
1869, viz., that portion of the said Decree as declares that this 


ih 


Record, p. 60, 1. 32, 


Record » pp. 52-60. 


Record, p. 60. 


Record, p. 66. 
A 


Record, pp. 67-73. 
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Appellant, Jutendermohun Tagore, was entitled to a life estate 
in any of the said property, and to such other portion thereof 
as is opposed to the granting of the relief as sought by the 
said Respondent’s Plaint, and by that Order it was ordered that 
such cross Appeal should be consolidated with the said other 
two consolidated Appeals and heard with them. 

These Appellants now humbly submit that the said Decree 
of the High Court made in its Appellate Jurisdiction, bearing 
date Ist September, 1860, ought to be reversed, except as to 
so much thereof as may be considered favorable as decreeing 
a benefit under the said Will to these Appellants, or either of 
them, for (amongst others) the following £ 


REASONS: 

t. Because the Decree of the Lower Court, wzz.,° that of 
Mr. Justice Phear, was right so far as it dismissed the suit of 
the Plaintiff (the above Respondent); and because, therefore, 
` the Appellate Court ought to have so far affirmed the same, 
but with costs against the Plaintiff. 

_ 2. Because the Judges in both the said Courts rightly de- 
clared and decided that a Hindoo father has full power under 
the Law of Bengal to alienate by Will or otherwise, the whole 
-of his ancestral an@ self-aequired estate and property to the 
complete disinherison of his sons and heirs, and that they are 
not even entitled to maintenance thereout ; and because these 
Judges ought not only to have declared (as they did rightly) 
that the above-mentioned Testator expressed hés intention in 
his Will to disinherit his son, the Plafnhtiff, but that he had 
done so effectually thereby, and by the devises and bequests 
in his said Will contained, and that he had thereby legally 
` disposed of the whole of his immovable and movable estate, A 
and had not died intestate as to any portion thereof. To ile 

3. Because the said Judges were also right in declaring 


and deciding that there is no rule in the Hindoo Law against 
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perpetuities, and that there is no express prohibition therein, 
or in any local act or regulation, prohibiting a Hindoo from 
creating or giving successive estates for life, or am estate in 
tail; and because, therefore, the said Courts ought by their 
Decrees to have declared legal and valid. and to have given 
effect to, the like estates given and limited by the Testator’s 
said Will. 

4. Because the Judgment and Ruling of the Judges of 
the said Appellate Court in respect to the declared ille- 
gality and invalidity of such succeSsive estates for life after 


the first, vzz., that devised to this Appellant, Jutendermohun 


Tagore, and,of all executory devises or bequests were opposed 
to the principles faid down and established by the Judgment 


of the Lords of the Judicial Committee of the Privy Council 


= 9 Moore's Indian im the case of Sreemutty Soorjeemonee 


bevels, p. 135. - Dossee versus Denobundoo Mullick.* 


5. Because if it should be considered that to give com- 
plete effect to all the estates tail, and exg¢gcutory interests, 
created by the said Testator’s Will would be against public 
policy, within fhe meaning and intention of ‘the last- 
mentioned Judgment, then the rule to be laid down is not one 
of Hindoo Law, but one of Publjc Law gnd expediency (as 
rightly declared in the Judgment of Mr. Justice Phear), and 


_ because, therefore, the rule to be adopted’ and established by 


the Courts below ought to have been (according to reason and 
principle) one ip harmony with the rule of the English Law 
to prevent perpetuitees, which permits property to be tied up 


during the existerce of any number of concurrent lives, and 


TER 


for an additional period measured by the duration of legal in- 
fancy and the time of gestation. 
6. Because it is a rule for the construction of Wills esta- ` 


blished by the Courts in Englandgand admitted by the Judges 
in the Courts Belew as ‘governing their decisions that the 


- 
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intention of a Testator is to be given effect to, and carried out so 
far as the’ law will admit; and because, further, the Testator 
himself injhe present case has expressly declared in and by his 
said Will that his intention was, and he accordingly thereby 
also willed and directed that the provisions, directions and li- 
mitations tn his said Will contained and expressed, should be 
given effect to and carried out so far only as such provisions, 
directions, and limitations, can be introduced into any deed of 
conveyance or settlement without infringing any law against 
perpetuities which may thén be in force and apply to the real 
estate, and he also by his said Will expressed his intention 
thereby to settle and dispose of the whole of hisyestate gener- 
ally as fully and completely as the law would permit him to 


give or control the inheritance for the benefit of the persons ~ 


specially named in his said Will, or some or one of them; and 
because, therefore, the Judges of the said High Court ought tg 
have put such a construction on the said Will as would best 
Give effect to.and carry out the said expressed intention of 
the said Testator. 

7. Because it is also a rule for the .construction of Wills 
established bý the Courts in England (and not of positive law) 
that expressions, wkich, if applied to real estate, would confer 
an estate tail, shall when applied to personal property simply 
give the absolute interest; and inasmuch as the immovable 
estate of a Hindoo, being free from the incidents and ideas 


arising out of feudal tenure which are attached to and made 


to govern and restrict the alienation of real estate in England, 

is undistinguishable (gally) in any material respect from 
= 

movable? or personal estate, the Courts below ought to have 


- decided according to such rule, and ought to have held and 


decreed that the devisee, who after the death of the ast 
of the persons taking lifegestates) would have been the first 


entitled to an estate in tail (if valid) should take and hold 





| 
(instead thereof) the absolute estate and interest vested in the 
said Testator at the time of his decease. a 

8. Because it ought to have been held and decreed by the 
said Appellate Court that the movable or personal estate of” 
the said Testator (which species of property even under the 
English Law has nothing to do with feudal rules as to posses- 
sion) was, both as to its income and corpus, fully and effectually 
bequeathed to the Executors and Trustees aforesaid ; and be- 
cause the said Court, being a Court of Equity as well as law, 
ought by its Decree to have enforced the Trusts declared of 
and respecting the said movable estate, after and subject to 
the payment thereout of debts, legacies, and annuities in 
favor of the persons beneficially interested therein, and named 
ín the said Will. + 

9. Because the said last-mentioned Decree ought, also, to 
have declared and decided that the Plaintiff, (the above Res- 
pondent), neither had proved any right to any portion of 
the estate of the Testator through partiak intestacy, nof 
alleged, much less proved, any such clear and sufficient case 
of waste as would’ be required in order to entitle him to an 
account against the said Executors: and becatise, therefore, 
the said Appellate Court ought nof to haye made the order 
remanding the Suit to the Lower Court, for the purposes and 
objects in such order directed. : 

10. Because the Executors were entitled and empowered 
in a due course of administration of the said estate, and 
-under and by virtue ef the provisions of the said Will, to pay 
and discharge theedebts of the said Testator by means of the 
sale, and application of the proceeds, of the said Company’s 
paper, part of the said movđble estate. 

“ar. Because the said Appellate Court ought not to have 
decreed the payment of the costs of the Suit out of the in- 
come or rents of the said immovable estate, more especially 





as the same are only made (by the said Will) liable to con- 
tribute to¢<ertain specified objects onan ascertained deficiency 
of the mavable or personal estate, and no such deficiency 
‘being either alleged or in fact existing. 

12. Because the Testator’s estate, both real and personal, 
having been conveyed to and absolutely vested in the Execu- 
tors and Trustees aforesaid, for the benefit of others contradis- 
tinguished from the Plaintiff (the above Respondent), with 
the additional direction that the Plaintiff having received 
sufficient in the lifetime of the Testator, was not to take any 
thing under the Will or-the Trusts thereof, distinctly negatives 
any resulting Trust for the said Plaintiff. 

13. Because this Appellant, Sourendermdhun Tagore, and 
failing him his son Promothecoomar Tagore, will be entitled, in 
preference to the above Respondent, to the estate immovable — 
and movable of the Testator, after the determination of the 
interest given to this other Appellant, Jutendermohun Tagore, 
and his issue, gither by the extinction of that branch, or by 
reason of the devise to the unborn issue of Jutendermohun 
Tagore being held to be bad on any ground*whatever. 


ROUNDELL PALMER, 
WILLIAM FORSYTH. 
JOHN COCHRANE, 


J. F. Lerrn. 
R. V. DOYNE. 
o 





IN THE PRIVY COUNCIL. 


oP appeal FROM THE HIGH COURT OF JUDICATURE, 
AT FORT WILLIAM, IN BENGAL. 


SEO 


Between GANENDERMOHUN TAGORE | .., Appellant, 
and * i 
WOOPENDERMOHUN TAGORE, Jutendermohun Tagore, 
Doorgapersaud Mookerjee, Sourendermohun Tagore, 
Promodecogmar alias Promothecoomar Tagore, and 
Sutteendermohun eas Surrutchunder Tagore 
va es ... Respondents, 
and between 
JUTENDERMOHUN TAGORE, (a Defendant in the Suit) 
| sa fas . ... Appellant 
and 
GANENDERMOHUN TAGORE (the Plaintiff in the Suit), 
Woopendermohun Tagore, Doorgapersaud Mookerjee, 
Executors and Trustees of the last Will and Testament 
of the late Honorable Prosonocoomar Tagore, Souren- 
dermohun Tagore, Promothecoomar Tagore, his Minor 
Son, Surrutchunder Tagore, a Minor, Grandson of Lullit- 
mohun Tagore, deceased, (the other Defendants) 


ae Ba ... Respondents. 
a and between e 
SOURENDERMOHUN TAGORE (a Defendant in the Suit) 
- EEE, ws .. Appellant, 
3 and y 


GANENDERMOHUN TaGorRE, (Plaintiff in the Suit) 
= Woopendermohun Tagore, Jutendermohun Tagore, 





[ "209" <5 
Doorgapersaud Mookerjee, Executors and Trustees of 
the last Will and Testament of the late Honorable 
Prosoaocoomar ‘Tagore, Promothecoomar Tagore, a 
Minor, Surrutchunder Tagore, a Miner, Grandsong of 
Lullitmohun Tagore, deceased, (the other Defendants) 
are ee ... Respondents. 


annan nn na n n n nna nannan n aMn 


CASE ON BEHALF OF APPELLANT 


GANENDERMOHUN TAGORE in the Appeal preferred by him 
and as Respondent in the Appeals preferred by Jutender- 
k ~ e - 
mohun Tagore and Sourendermohun Tagore respectively. 


This is an appeal from ‘a decision of the High Court of 
Judicature at Fort William, in Bengal (Appellate Jurisdiction), 
dated the 1st day of September, 1869, whereby the decision 
` of the Lower Court in its Ordinary Civil Jurisdiction, dated 
the Ist day of April, 1869, which had dismissed the Suit, 
was reversed, and a Decree refusing part of the relief sought 
and granting a certain portion thereof was nfade. 

This Appéllant was the Plaintiff in the Suit, and other 
persons, who have galso presented Appeals from the said 
Decree, were Defendants; the general objects of the Suit 
being to have the Will of this Appellant’s father, Prosono- 
coomar Tagore construed, this Appellant, contending that in 
many respects it was invalid and inoperative. ¢ 

The other persons who have appealed# are Jutendermohun 
Tagore, who is one of the Executors appomted by the Will, 
and who also claims a beneficial interest thereunder, and 
Sourendermohun Tagore, who cfaims a beneficial interest 
under the Will. - = 

- There are, however, thrae Appellants, each of whom is a 
Respondent in the appeal of each Appellant, and by an order 
I—A. 





made by Her Majesty in Council the Appeals are consclidated, 
and are to be heard upon one printed case on belralf of cach 
party. m 

@he following are the facts of the case :— 

Prosonocoomar Tagore (hereinafter called the Testator), 
Hindoo inhabitant of Calcutta, the father 
of Ganendermohun Tagore (hereinafter 
called this Appellant), died on the 30th August, 1868, leaving 
this Appellant, his only son and heir-at-law,- and leaving 
also two widowed daughters, ‘Sreesoondery Dabee, and 
Hemsoondery Dabee, and six grandsons, one of them being 
the son of~Sreemutty Surrosoondery Dabee, a deceased 


Becord, p- 2, 1. 20. 


daughter. 
The -Testator at the time of his decease was possessed of 
eee Se large property, movable and immovable, 
eat pet in Calcutta, and elsewhere in Bengal, 
partly ancestral and partly self-acquired by use of the ances- ` 
tral property, the whole being of the estimated value of 
50 lacs of Rupees, or about half a million sterling. 
On the roth day of October, 1862, the Testator made and 


Senn 3,1. AT. published his Will in the English language 
ecore ? p- 














y ayia and character, a copy whereof is set forth 
z in the Record. + 
Eh: athe 25th July, 1868, the Testator made and published 


a Codicil to his said Will, a copy whereof 
is also set forth in the Record; yx . 


3 Ki JEodiċil t Bis sai Will, vihetaly he de- 
way : ib. clared the provision made in his Will with 
e worship of idols established at Molla Johur by his’ 
1 ohun Tagore, and fora certain Dispensary Hn! 
stitut ion connected therewith, should be void’ 
d hereby 1e entirely revoked the 5th or other 
P 


A 


D aS 
> 


ERED Bays Promothecoomar pros a Defendant 





paragraph of his Will relating.thereto. A copyof this Codicil 
Record; p. 8,°1. 70. is also set forth in the Record. 

On the &th September, 1868, the Respondents, Woopender- 
mohun Tagore, Jutendermohun Tagore 
and Doorgapersaud Mookerjee, three of 
the Executors and Trustees named in the said Will, applied 
for and obtained Probate of the said Will and Codicils from 
the said High Court, but the said Ramanauth Tagore has 
not accepted the executorship or the gift tohim and the 
other Executors, or in any” way acted under the said Will 
and Codicils or intermeddled with the estate, and this Ap- 
pellant submits that Ramanauth Tagore’s non-asceptance of 
the gift renders the gift, which was a joint wift, invalid, and 
the nomination of the Executors as devisees or atherwise 
thereby failed. 


Record, p. 9, 1. 35, 


The Testator inherited considerable property from his, 

father and his subsequent acquisitions 
« which in his Will he calls self-acquired, 
were mainly made with the aid of the said ancestral property, 
and no separate accounts were kept by. the* Testator in his 
lifetime of thé ancestral and self-acquired property, but the 
ancestral property aad all acquisitions made by him in his 


Record, p. 9, I. 44. 


lifetime were treated by him as one and the same. 


There was no .sòn of the Respondent, Jutendermohun 
Tagore, born or adopted in the lifetime 
of the Testator or before the commence- 
ment of this Suit. e ae 
The Respondent, Sourendermohyn Tagore, named in the 


Record, p. 9, 1. 50. 


Becard. p.-0, 1. 62. 
oie ted 3 son livingat the time of the Testato 





the age of four years or thereabouts. F Aeee ie Eon 


Will as Shoosendermohun Tagore; had a aes 





[ears] 


Lullitmohun Tagore, named. in the said Will, died in the 
lifetime of the Testator, leaving Jodu- 
Record, p. 9, 1. 55. : č 

i nundun Tagore, his eldest sons who also 
predgceased the said Testator, leaving Surrutchunder Tagore, 
a Defendant in this Suit, his son, a minor of the age of four 
years or thereabouts, at the time of. the death of the 
Testator. 

In 1843 this Appellant, being then of the same religion 
as his father, that is to say a Hindoo, 
married one Ballasoondery Dabee, where- 
upon the Testator executed in his favor a Deed of Gift by 
way of “ Joy.etook,” or nuptial gift, which was drawn up in 
the form of an indenture, prepared in 
the office of Mr. Judge, a Solicitor, then 
practising in Calcutta, and was executed under seal by the 
Testatorand this Appellant. This document began by reciting 
that the Testator had bought for his own benefit, but in the 
name of this Appellant, at Anna 5 Gundah Share of a cer- 
tain -Zemindary called ‘‘Cooree” or “ Koondy,” and that this 
Appellant had on the day previous to the execution of the 
Deed been duly married to Ballasoondery, ana that the Tes- 
tator, in consideration of natural love and affection and being 
desirous of making a provision for this Appellant on the occa- 
sion of his marriage, had consented and agreed with him to 

setts make an absolute and free gift to him by 

Record, p. 11, 1. 46. ai z 5 
; L RA Sa way of “ Joyetook,” or nuptial gift, accord- 
ing to the custom cf Hindoos, of the said property, and to 
confirm the title of this Appellant to the end, that the same 
might become the absolute property of this Appellant and his 
heirs and assigns for ever fot their and his own absolute use ` 
and benefit, so that neither Prosonocoomar, his heirs and as- 
ee: nor any person or persons im Trust for him or them, or 
in his or their name or names, pozla or might by any way or 


Record, p. 9, 1. 60. 


Record, p: 11, 1. 17. 
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means thereafter have claim, challenge, or demand any estate, 
&c., therein. 

The Daed then proceeded in consideration of the marriage 

; and divers other good and sufficient con- 
Record, p. 11, 1. 55 > E s > 

siderations and a nominal pecuniary con- 
sideration, to witness that the Testator “gave, granted, remised, 
released, ratified and for ever quitted claim unto this Appellant, 
his heirs and assigns, &c.,” the habendum clause being as if it 
was a conveyance in the English form to this Appellant in fee 
simple, and the Deed concluded by the usual covenants 
against incumbrances and for further assurance. 

On the 18th of June, 1851, the sajd Ballasoandery Dabee, 

Record, p 9, 1. 65. this Appellant’s wife, died without issue. 

In or about the year I 851 or 1852 the Testatorrendered . 
to this Appellant an account of the gains 
and profits of the said Zemindary whick 
had come to the Testator’s hands since the date of the said 
Deed of Gift, and he afterwards paid this Appellant the amount 
appearing to be due to him on such account, and the price of 
the jewels and ornaments of this Appellant’s said wife, which 
the Testator°had appropriated, but which, according to the 
Hindoo Law, belonged to this Appellant. 

Save as aforesaid no provision was ever made by the Tes- 

Record, p. 9, 1. 74, tator for this Appellant. 

In or about the year 1851 this Appellant became a Ghee 
tian and was baptized on the roth of July, 
1851, and on the 15th day of April, 1852, 
was married to one K@mola Tagore,,then Komola Bannerjee. 

On the 17th day of December, 1868, this Appellant filed: 
his Plaint in the High Court of Judica- 
ture, at Fort William, in Bengal, (ordinary 
original Civil Jurisdiction)» sctting forth the said Will and 
Codicils and the said Deed of Gift, and stating the facts as 


Record, p, 9, 1. 67. 


Record, p. 10, 1. 4. 


Record, p. 2. 





above stated, (and which facts are e admitted,) and he thereby 
submitted— > 
i. That according to Hindoo Law, “ Joyetooke’ given on 
the marriage of a member of a Hindoo 
family, cannot be taken to be in satisfac- 
tion of such member's right of maintenance, and the amount 
of such jewels and the value of the said Zemindary, were, 
considering the amount and value of the Testator’s property, 
wholly insufficient as a provision fori this Appellant, his only 
son and heir-at-law. 

2. That the Trust and limitation in and by the said Will 
of the said Testator declared of his estate (save so far as the 
same were for the payment of the debts, legacies, and an- 
huities inthe said Will mentioned) were wholly void as being 
an attempt to create estates and interests unknown to the law 
and usage of Hindoos, and as tending to a perpetuity, and as 
being an attempt to make an illegal and inoperative disposi- 
tion of his property in contemplation of his decease, and that 
the Festator had died intestate as to the residue of his estate 
after payment of the said debts, legacies and annuities. ; 

3. That in case the Court should be of opinion that such 
Trusts and limitations were nat wholly void, but that they 
were valid so far as they profess to limit an interest in the said 
residuary estate to the said Jutendermohun Tagore for his 
life, they were wholly void, so far as relating to any estate or 
interest, which, in the events which had happened, could, or 
= can, possibly arise, <nd that the said Testator must be taken 
to have died jntestate as to the residue ôf his said estate, sub- 
ject only to the life interest of the said Jutendermohun 


Record, p. 9, I. 75. 


es Tagore. — 
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5. "That in case the said Will was valid to any extent, 
this AppeHant was entitled to reasonable maintenance out of 
the said astate, and that he was not debarred from such 
maintenance by reason of his having become a Christian. 

And this Appellant prayed for relief as follows :— 

First—That it might be declared that the Plaintiff (this 
Appellant) as the only son and heir-at-law, was, according to 
Hindoo Law, entitled to represent the estate of the Testator, 
with all the incidents thereof. 

Second.—That it might be declared that the Testator had 
no absolute power of disposition by Will of his entire , estate, 
and particularly of his ancestral estate to the exclusion of 
this Appellant, and that this Appellant, as heir-at-law, was 
entitled to the same. - 

Third.—That it might be declared that the Trusts and 
limitations in and by the said Will declared, of the residue of 
the estate of the said Testator, after payment thereout of 
the funeral and testamentary expences of the said Testator, 
and of the legacies and annuities given by the said Will 
were wholly void in law and invalid, and that it might 
be declared tliat the Testator had died intestate in respect to 
the said residuary estate, and that this Appellant was entitled 
to the same, or that in case the Court might not decree 
this Appellant to be entitled to such relief, it might be 
declared that the Trusts and limitations in and by the said 
Will declared of the said residue were invalid gnd void in law, 
save so far as they confer an interest 6n the said Jutender- 
mohun Tagore during ‘his life, and that the Plaintiff might be 
_ declared to be entitled to the said residue after the decease of 
the said Jutendermohun Tagore. ~ . toile 

Fourth.—That an account might be taken of the maane 
and immovable property ef the „said Testator, and of his 
funeral and pechaimentary, expences, debts, "and legacies, eo 





~ 


that his said property might be applied in a due course of 
administration, by and under the direction of the’said High 
Court, and that the rights of all parties therein migltt be ascer- 
tained and declared, and that a Receiver might be appointed 
to collect and get in the rents and profits of the immovable 
estate of the said Testator, and to collect and get in the debts 
and other outstandings due to the estate of the said Testator, 
and to collect and receive other movable estate of the said 
Testator, and that in the meantime the Defendants might be 
restrained by the order and injunction of the Court from in- 
termeddling with the estate of the said Testator, and that in 
case the said Jutendermohun Tagore might be declared enti- 
tled tothe possession of any portion of the property of the 
said Testator, for his life, he might be directed to lodge in the 
said Court a true and sufficient inventory of all such portion 
of the said property as might from time to time come to his 
hands, and that in case the Court might not be of opinion 
that this Appellant was entitled to an immediate estate or in- 
terest in the estate of the said Testator, it might be declared 
that he, as heir-at- law; was entitled to an adequate mainte- 
nance out of such estate, and that the am ount of such mainte- 
nance might be ascertained by the Couat, and the payment 
thereof directed out of the estate of the said Testator. 
Fifth—And that the Plaintiff might have such further and 
other relief as to the Court might seem meet. 
The said Weopendermohun Tagore, Jutendermohun Tagore, 
“Record, p. 18,41. 80, and Doorgapersaud Mookerjee filed their 
ie * Written Statemenfin answer to this Ap- 
pellant’s Plaint, and therein alleged that according to the best 
of their information and belief, the bulk of the Testator’s ` 
property was acquired by his own labor and exertions, 


Re meee not entirely without the aid of. ancestral property, and, 


n the other hand, “that the Testator had paid out of his own 


fe 
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self-acquired funds his share of the ancestral debts, and they 
were advised that, according to the Bengal School of Law, it 
was immat@rial whether the Testator’s estate was partly ances- 
tral or not. . 
The said Respondent, Sourendermohun Tagore, filed a 
Record, p. 19, 1. 30. similar Written Statement or Answer. 
The infant Defendants, Promothecoomar Tagore and Surrut- 
chunder Tagore, by their respective guar- 


Record, p. 20. k y f ; 
s dians ad “tem, filed the usual infant’s An- 


swers. 
None of the facts hereinbefore and in this Appellant’s 
Plaint stated are in dispute. . gee 


The only questions atayssue are on the construction of the 
Testator’s Will and Codicils and the effect thereof on this Ap- 
pellant’s rights of inheritance and other rights according to 
the laws, usages, and customs of Hindoos. ° 

The following issues were settled by 
: the High Court for trial :— 
First—Does the Plaint disclose any causę ofa action ? 
Second.—Did the Testator die intestate with respect to any 
and what portion of his estate ? 

Third—Was an}¥ and what part of the immovable pro- 
perty of the Testator ancestral estate, and if so, had the 
Testator power to dispose thereof by Will ? e 

Fourth.—Are. any and which of the gifts of limitations 
contained in the Will and Codicils of the _Testafor void in law ? 

Fifth—What are the rights of the parties respectively 
under the Will and Codieils 2 | r e 


Record, p. 21, l 1. 


- Séxt—Whether the Plaintiff, (this Appellant) is entitled 
to any and what maintenance out of the estate of the saic S 






Testator ? ? 
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The cause came on to be heard on the 16th, 17th, 18th, 
19th, and 22nd March, and ist April, 1869, 

Peek i Beet: before the Hon’ble Mr. Justice Phear, 
one of the Judges of the said High 

Court, who on the last-mentioned day made a decree as 


follows :— 
“Tt is ordered and decreed that this Suit be and it is here- 
“by dismissed. And it is hereby referred to the taxing officer 
“to tax the Plaintiff’s costs of this,Suit as between party and 
“party and the Defendants’ costs of this Suit as between 
«attorney and client under the heading Class -2, ordinary 
“causes. Ahd it is ordered that the Defendants, Woopender- 
“mohun Tagore, Jutendermohun Yagore, and Doorgapersaud 
ss Mookerjee, as the Executors and Trustees of the Will of 
*““Prosonocoomar Tagore, deceased, the Testator in the Plaint 
~: named, do, out of the estate of the said Testator, pay to the 
“parties respectively the said costs when taxed as aforesaid, 
“with interest at the rate of 6 per cent. per annum from the 
“date of taxation to the date of realisation.” - 
Mr. Justice Phear stated his reasons for this Decree in a 
written Judgment, a copy of which is-set 
forth in th® Record Which he concluded 







5 sl $ jould* come out of the estate. The Testator has for 
rst imè in tJ the history of litigation in this Presidency 
7 Of, _ creating an estate tajl, and this Suit is the 

Eee: nsequence “of this novel attempt.” . 
-ppella ant being élissatisfied with the said Decree of . 
Spas a Ist April, 1869, filed his Memorandum 
of. eee in the said High Court i in Hs ; 

a, and — 
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The Defendants, Respondents on such appeal, filed their 

i - cross objection tọ the said Decree, ob- 
Record, p. 29, 1. 40. $ R x F 

a jecting that there were no circumstances 

în the case taking it out of the ordinary rule according to 

which the costs of Suit follow the result, and that at any 

rate the Judge ought to have decreed this Appellant to bear 

his own costs. 

The cause came on for hearing on the 17th, 26th, 27th, 
28th and 31st days of May, and Ist, 2nd, 
3rd, and 4th days of June, 1869, on 
appeal, before the Hon’ble the Chief Justice Sir Barnes Peacock 
and the Hon’ble Mr. Justice Norman, and their Yordships on 
the 1st September, 1869, Rassed the following Decree :— 

“That the Decree of the Lower Court in its ordimary ori- 
“ ginal Civil Jurisdiction, dated the Ist 
“day of April last, be and’ the same ig 


Record, p. 60, 1 53. 


Record, p. 60; 1. 60. 


“hereby reversed. 

“And it is declared that the Plaint in this Suit does dis- 
“close a cause of action. And it is further declared that 
“ Prosonocoomar Tagore, the Testator, in the pleadings named, 
“did die intestate as to certain portions of his property. 


“ And it is furthere declared that part of the immovable pro- ` 


“ perty of the said Testator was ancestral estate, and that he 


“had a right to dispose thereof by Will. And it is further de-__ 


“ clared that the Plaintiff is not entitled to apy maintenance 
“from the estate of the said Testator. And gt is further de- 
“clared that the devises and gifts by the Will of the said Testa- 
“tor to Jutendermohuh Tagore for, life art valid, and that 
E subject to the Trusts and provisions ‘in the said Will contained — 
e for tiie SARN of the debts of the ESti and the Jegan 


“to the Henencal Say mses of the real Pe so "sv ed 
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“to him and of the rents or surplus rents thereof, and that 
“under the Trusts of the Will he is entitled until fhe legacies 
“and annuities in the said Will mentioned shall fa} in, and be 
“fully satisfied to receive the sum of Rupees two thousand 
“and five hundred a month out of the net rents of the im- 
“movable property, and also the surplus rents of the said 
“immovable property and the unexpended surplus of the 

_ “interest. dividends, and annual proceeds of the movable 
=- “property, which shall from time to time remaimunexpended 
“after making the payments directed by the said Will to be 
» “made out of the said rents, interest, and dividends. And 
“it is further declared that the said Jutendermohun Tagore 
“is entitled for life to use and epjoy the library, carriages, 
~ “horses-farm yard, furniture, jewels, gold and silver plates, 
“and other articles belonging to thesaid Testatot, except 
“the jewels, household furniture, and other articles, which, 
“at the time of the death of the said Testator, was or were 
in the personal use of any member or members of the 
_. “said Testator’'s family, which by the Will of the said 
= “Testator were not and are not to be collected, got in, or 
$ _ veel by the said ‘Erustees and Executors. And it is further 











ig upon the residue ‘of the fourth issue, or to make any 
on of rights so far as they relate to the immovable 

vor tọ ‘any portion of the rents thereof or as to the 
income of the personalty so long as the debts, 

d annuities are unsatisfied. And it is further’ 
Qat tte Trus atthe pectonsl. aaia 
1 Ne -continued:in ng ara by 


had 


4 wt e Y F 
zA EES ¥ ae 
> = =~ Fay cs 





“ estato is vested in the Plaintiff as the heir and representative 
“of the safd Testator. ` And it’ is further declared that the 
“first threg Defendants, Executors and Trustees, are bound to 
“render to the Plaintiff an account of the rents due from 
“the Testator at the time of his death, and of the rents and 
‘profits of the immovable property of the said Testator, 
‘and also an account.of his movable property and of the 
‘interests and dividends of such movable property and of 
“the mode in which they have applied the said rents, profits, 
‘movable propérty, intereSts, and dividends. 
“And it is further: ordered. and decreed that the costs 
“ of the parties in the Lower Court, (as between Attorney 
“and Client on Scale 2) be paid out of the surplus rents and 
profits of the real property of the said Testatorgand that | 
if sucht costs have been paid out of the personal estate, 
“the amount thereof be made good to the personal estate 
“ out of the said surplus rents and profits of the real estate. 
` “ And it is further ordered and decreed that the Plaintiff’s 
“(Appellant’s) costs occasioned by the Appeal be taxed 
“as between Attorney and Client ọn Stale 2, and paid 
“ out of the said surplus rents and profits of the real property, 
“and the consideration of the question of the Defendants’ a 
“costs occasioned by the Apal is reserved until th “ 
“ accounts to be rendered by them have been delivered in. ey 3 
‘And it is further ordered and decreed that this: case be 
éj “ yemanded to the Lowers Court, with a request fhat"it will- 
“try, the sixth-issue, and return its finéing thereon wi h the 
2 evidence to the Appêllate Court. . s 
“Dated ‘this first day of September, in the year of Our — 
A harcOne thousand eight hundred and sixty-nine.” _. ee 
The Chief Justice delivered a written Jago stating. 
“Record, i 20, ETA his. rasons for such” ee mentioned : 
| A Seep Decree. . Jai TEATAN one 
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Mr. Justice Norman also delivered a written Judgment, 
stating his reasons forthe said» last-men- 
tioned Decree. r 

The Chief Justice in his written Judgment, after reciting 
the Will and the issues, directed to be tried in deciding on 


Record, p. 52, 1. 54. 


the question raised by the 3rd issue :— , 

« Whether the Testator had power to dispose by Will of 

“ his immovable ancestral estate,” 

and on the question raised by the sth issue :— » 

“ Whether this Appellant was” entitled to any and what 
~ “maintenance out of the estate of the said Testator,” 
said :— a J i 
“It was attempted to be shewn that the Will was void 
= “as to ancestral estate, and that the Plain- 
Record, p. 35, 1, 10. a. te = 
“tiff is at any rate entitled to maintenance, 
“ but these points are, in my opinion, wholly untenable. The 
“Bengal School*makes no distinction as to the right of alie- 
“nation by sale, gift, Will, or otherwise, between ancestral and 
“self-acquired | property.” 

“Tn Nagulutchimee gersus Gopoo Maharjee Chetty,6 Moore's 
“Indian Appeals,» 344, it was said by Lord Kingsdown :— 
“«Throughout Bengal a man who was the absolute owner of 

z ae perty may now dispo# of it by Will as he pleases, whether 
nR it be ancestral or not.’ Soin Beerpertab Sahee versus Rajen- 
ye es Sahee, decided by the Privy Council on 4th March, 
“ 1868; 9 Weekly Reporter,’ page 28, it was said :— It is too 
: “ate to contend that because the ancient Hindoo treatises make 
renee “ey no mention of Wills a Hindoo cannet make a testamentary 
rA “ : ‘disposition of his property. Decided cases too numerous to 
acho DON questioned haye"determined that the testamentary 
ae S “* power exists and may be exercised, at least within the limits 
orii gich, the I Law prescribes for, alienation by gifts inter 
Os.’ (See also unt case of Sepa eee Dossee Versus 
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“ Denobundhoo Mullick, 6 Moore's Indian Appeals, 135, same 
“case, 9 Moore’s Indian Appeals, 1350 

“Tam cf opinion that the Plaintiff is not entitled to mainte- 
Record pi SE A0 “nance, Seu if he would have been anie 
“ tled to it if wholly unprovided for (which, 
“I think, he would net Have been) ; he cannot have a right to 
“maintenance after a receipt from his father as a nuptial gift 
“of an estate yielding an annual income of Rupees 7,000 a 
“year, as to `which see the 9th and roth paragraphs of the 
“ Plaint.” 

It is submitted thatthe passages cited by the Chief Justice 
from the decisions of the Right Hon'ble the Lord Kingsdown 
and Lord Justice Turnerishew that the power of a Hindoo 


to dispose of property by Will in Bengal is subject*to some . 


restriction, and admitting that it may 
Seer eae ya sE be exercised within the limits which th¢ 
4 Hindoo Law prescribes for alienation by 
gifts inter vivos? it is submitted that such power does not 
authorise him to deprive either an only son or an adopted son 
of hjs inchoate rights. Hemay not give his only son in adop- 
tion by which he would deprive him of his inchoate right. 


ə» - y 


Nareda says :— > 
“Even in a time of calamity a deposit, a son and wife, 


“the whole estate of a man who has issue living, the sages 


“have declared inalienable.” . 
Juganauth says :— . > 
“As an only son should not be given, SO he should not 
~ “Be sold or deserted.” xe: - 


The Hindoo Law of partition regulates the separation 
between father and son at the Will of the father, and the 
provision or share of the estate fo be allotted to the son on 
the determination of bhis inchoate right in the ancestral or 


paternal- property, and it is to be observed that the Hindoo ~ 
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relation between father and son is so intimate, that the earn- 
ings of the son belong, to the father as the maltk or head 
of the family, and are merged in the property of which the 
father has the disposition within the limits of the Hindoo Law, 
and the son. has an inchoate right in the same, defeasible at the 
Will of the father. As to this right Sir-Francis Macnaghten, 
“in his Considerations, Chap. I1. paragraph 21, says :— 
« With respect to ancestorial immovable property, there 
- “seems tobe much doubt. The gift of it all to one son is 
= “certainly not authorized by any of the books upon Hindoo 
“ Law ; unequal distribution may nevertheless be allowed.” 
| This Appellant submits that in Bengal Wills are regulated 
by analogies drawn from the law mf gifts, but no decision 
has gone*to the extent of asserting that a Hindoo can do 
‘that by Testament, which he could not have done by a gift 
inter vivos. | 
= In the case of Doe, on the demise of Juggomohun Roy 


er 


Moutrion's Reports, e OET SHS Sreemutty Murino Dossee and 
; n others, Sir Charles Gray, Chief Justice 

~ of Bengal sade es 

oe ees “In the next’ place I am of opinion that the rane to 


alienate ancestorial real estatedoes not ake away the son’s 
Lit e pamenanen “and that by | the Hindoo Law a 
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The nuptial gift made by the Testator on the occasion 
of this Appellant’s marriage was neither expressed nor was it 
intended tos be in lieu or bar of this Appellant’s inchoate 
right of inheritance or maintenance from the ancestral or 
paternal estate, or to operate as a severance between this 
Appellant and his father, the Testator, but only a “limited 
advancement” on the occasion of this Appellants marriage, 
and as expressed in consideration thereof. = 

The Chief Justice held it to be clear that part of the 

Record, p. 51, 1. 27. Testator’s property was ancestral. 

At the hearing it was contended on the part of this 
Appellant that the devise fo Jutender- 
mohun was void. Ist. Because a Hindeo 
has no power to devise an estate to Trustees for the use of . 


Record, p. 35, L 58. 


another person. 2nd. Because a Hindoo cannot by Will 
create a qualified ox particular estate, but must, if he 
devise at all, devise, to use an expression of one of the 
learned counselefor this Appellant, his whole “bundle” of 
rights. 3rd. Because the devise infringes the law against 
perpetuities. . : 

Similar objections were made as to the other devises. 

His Lordship, ir considering these objections, stated that 
the consideration of them “so far as they 
‘relate to the devise to Jutendermohun 
would suffice for the whole.” ° 

This Appellant submits that from the sontext of the 
Judgment this statement cannot be fatended in any way 
to sanction the subsequent life estates “attempted to be 
created by the Will. Those would depend on whether 
amongst other things they did not-fail from following upon 
void provisions in favor of othérs, and from being to persons 
who being unborn could® not take according to Hindoo 
Law. 


Record, p. 58, 1. 64. 
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In considering the question as to the power of Hindoos to 

devise property in Trust his Lordship refer- 

red to several cases. This portion of the 
Judgment is set out at p. 35, l. 65 to p- 37, l. 40. 

It is submitted that the Gossain’s Case, in that part of the 

- Judgment referred to, is very different in principle to the pre- 

sent case. That was a case of “benamee” purchase, and 


Record, p. 35, 1, 65. 


where a rame is used benamee, the person whose name is so 
used has absolutely no interest ; the property is not conveyed 
to him, whereas in bequests to Trustees such as this Will pur- 
ports to make the persons nominated as Trustees have to pos- 
sess and dea} with the property, and would be necessary par- 
ties to a conveyance of that property. 

The Case of Doorgapersaud Roy Chowdry also referred to 

ARISE Clan by the Chief Justice is, it is submitted, 

- Appeal, p. 452. not an authority for the right of a Hindoo 

to create Trusts in others, that case being 

one where the Defendant in the Suit had by’agreement with 

the Plaintiff made himself responsible to pay to the Plaintiff.a 

share of money recovered by the Defendant in a Suit by him 
against a third party. 

It cannot be contended that if Trusts are to be recognised 
in Hindoo Wills, they are to be allowed to be greater than the 
‘English Law recognises, and to create perpetuities. 

The Chief Justice then proceeded to give his opinion as to 
the validity of the devise to Jutendermohun Tagore for life 
as follows :— 

As to” the “ond objection there appears to me no doubt 
“that .the devise to Jutendermohun was _ 

41 oa eet “valid, though it created only a life estate. 
7 “A question was raised in the case of 
HBbobunmoyee Dabie versus Kam Kishoree Acharjee (10, 


“Moore's Indian Appeals, 311), whether a Testator could by 
ra 
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« Will restrict the interest of his son to a life estate, or could 
“limit the estate over in the event of his son's leaving no issue 
“male, or wf the failure of such issue male, toa son of the 
“ Testator to be adopted by his widow, but the point was not 
“decided. I am not sure whether the doubt raised had 
“reference to, the general right of a Testator to create by 
“Will limited interests, or particular estates, or whether 
“it extended only to the case then before the Privy, Council 
“of a gift ever to an adopted son in case of failure of 
«issue male of a natural born son who survived his father. 
“T see no reason, having regard to the spirit and principle 
“of the Hindoo Law, to think that particular ¿Estates can- 
“not be created. If a ,.Testator can disiñherit his son 
“ by devising the whole of his estate to a stranger, there 
“seems to be no reason why he should not be able to divide 
“ his estate by giving particular and limited interests in the 
“ whole of the property to different persons in existence, or 
“ who may come into existence during his lifetime to be taken 
“in succession, as well as by giving his whole interest or bun- 
“dle of rights in particular portions of .lands included in his 
“ estate to different persons, but we need not speculate upon this 
“subject. In Rewin Pershad versus Mussumat Radha Bebee 
“ (4, Moore’s Indian Appeals, 137) by an instrument in the 
“nature of atestamhentary disposition made bya Hindoo 
“ domiciled inthe North-West Provinces of Bengal, the Testator 
“cave his widow a life interest in all his pyoperty, and he 
“ directed that after the decease of his widow his brother, and 
“ after the decease of this brother, his brother’s _ sons should 
“ take one half. B, the brother, died in the lifetime of the 
$ Testator’ s widow, leaving C and D him surviving. C after- 
“ wards died in the lifetime of the Testator’s widow. G and D =i 


“ were divided brothers, pon the death of the Testator’s ix 


« widow, the widow of C, one of the sons of the brother, claimed ' 
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As Mr. Justice Norman remarks, the expression “person 
Soe ne or persons,’ which is five timeg repeated, 
i cannot be rejected or treated &s a “mere 
accident or mistake,’’ and seems inconsistent with the notion 
that any single person was intended to take under that des- 
cription, and it is wholly uncertain, what was the Testator’s 
meaning. 

The rémarks of his Lordship, the. Chief Justice, as to the 
third objection to the devise to Jutendermohun will be found 
in the Record, p: 37, l. 74 top. 39, l: 14. 

It will be observed that the real estate is given and devised 
to the Trustees named -in the Will (one of 
whom has not acc*pted the gift) upon Trust 
- as soon as all the legacies and annuities (save and except the 
legacy of 1,000 Rupees a month for the worship of idols revoked 
‘Dy the second Codicil) given by the Will shall have fallen 
in, or been paid and fully satisfied then in Trust, forthwith, to 


Record, p. 3, 1. 62. ~ 


convey the said real estate and premises untd and to the use 
of the person who, shall, under the limitations and directions 
in the Will contained, be entitled to the beneficial interest 
therein with and subject to such and the like limitations, pro- 
visions, and directions, as are îm the Wifi contained and ex- 
pressed of and concerning the said real estate as far as the 
then conditions of circumstances will permit, and so far (but 
so far only) as such limitations or directions can be introduced 
into any Deet of Conveyance or Settlement, without in- 
fringing upon or violating any law against perpetuities which 
may then bein force, and apply to the said real estate, or the 
conveyance, or settlement of it, as last aforesaid. 

- It seems quite uncertain who will be entitled to the bene- 
ficial interest in the real estate and premises at the uncertain 
time when all the legacies and afinuities given by the Testa- 
tor’s Will shall have fallen in or been paid and fully, satisfied, 





and to whom the Trustees are then to convey, under the des- 
cription ‘the person who shall, uder the limitations and 
“ directionstherein contained, be entitled to the beneficial inter- 
“est therein with andssubject to such and the like limitations, 
“provisions and directions as are hereinafter contained and 
“ expressed of, and ‘concerning the said real estate.” The 
Trustees are authorized to make only one conveyance to one 
person, but whether bor og unborn at the death of *the Tes- 
tator, or whether for life qr for an estate, resembling an estate 
tail, but shorn of the incidents attaching to an English estate 
tail, or for an estate recognized by or contrary to the laws, 
usages, and customs of Hindoos, seems whotly uncertain. 
The conveyance, if made at all, is to be made according to the 
scheme of settlement directed by the Testator, which, asa - 
whole, this Appellant submits is void and impracticable ac- 
cording to Hindoo Law, as being an attempt to create estates 
and interests unknown to the laws and usages of Hindoos 
and as being &n attempt to make an illegal and inopera- 
tive disposition of his property in contemplation of his 
decease. E 

Attention is respectfully directed to that part of the Will 
which directs that the law of perpetuities 
in force, when all the legacies and annui- 
ties have fallen in or have been paid, is not to be infringed. 

By an Act of the Legislative Council of Iadia, No. 21 of 
1870, certain sections of the Indian Successimn Act of 1865 
are extended to Hindoos; among others, Sections IOI, 102, 
and 103,are so extended. - z 

These are as follows :— 

“ror. No bequest is valid Ahyi the vesting of a dhii 
“ bequeathed may be delayed bêyond the lifetime of one or 
“more persons living -atethe Testator’s decease, and the 
“ minority of some person who shall be in existence at the 


Record, p. g! l. 70. 
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“expiration of that period, and to whom, if he attains full 
“age, the thing bequeathed is to belong. : 

“102. If a bequest is made to a class of pévsons, with 
“regard to some of whom itis inoperative, by reason of the 
“rules contained in the two last preceding sections, or either 
“of them, such bequest shall be wholly void. 

“103. Where a bequest is void by reason of any of the 
“rules contained in the three last preceding sections, any be- 
“quest contained in the same Will, and intended to take effect 
“ after or upon failure of such prior bequest, is also void.” 

By the bequest for the purposes of the “ Tagore law pro- 
fessorship ” it is possible that the amount. of the annuity, at 

the rate of 1,000 Rupees a month, may not be procured out of 
the proceeds of the personal or real estate until after the death 
of all persons living at the decease of the Testator, and 
a18 years afterwards, therefore the direction to convey is 
void. 

But if it be contended that the Act in question does not 
apply to the said Will, it is submitted that by Hindoo Law, 
previous to the passing of that Act, no one could postpone the 
vesting of property in another to any future period, and to be 
dependant upon the happening-of uncertain contingencies. 

On this point the observations of the Chief Justice are 
contained in the Record at pS Oats to: tks 2: 

The rule of Hindoo Law in gifts is, as it is humbly submit- 

ted, conciselya this: the donor must be absolutely able to 
dispose of the subject matter; the donee must be in existence 
and ready to accept the gift at the instant of- relinquishment 
by the donor, either by himself or his guardian; and the 
-extent of the property given must be clearly ascertained and 
“undoubted. Again it is submitted that a gift which contains 
‘a proviso that if the donee shall not take proper care of the 
subject matter of the gift, he shall lose his property in it, 


at 
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is inconsistent with Hindoo Law; but in the present case such 
a proviso “is contained in the following words :— 

“Provided always, and I hereby declare that if any devisee 

“or tenant for life or entail, or otherwise, 

“or any person entitled to take as heir by 

“ descent or adoption, or otherwise, or any manner under the 


Record, p. 7, l. 6, 


“limitations hereinbefore contained, shall permit or suffer the 
“said property so devised and limited, as aforesaid, or any 
“ portion thereof, to be sold for arrears of Government revenue, 
“or shall, after attaining his majority, cease to keep up in a due 
“state of repair, and-use as his residence in Calcutta the said 
“ Boituckhanah houses and premises where Ienow reside, 
“and make use and enjoy my library, horses, carriages, farm 
“yard, furniture in the said house, and jewels, gold “ind silver - 
“plates, &c., in my use or possession, then and immediately 
“thereupon the devise and limitations in this my Will contained 
“and declared, shall wholly cease and determine as to him 
“and the person next in succession to him under the 
“limitations aforesaid, shall at once ‘succeed as if the person, 
“or * permitting «or suffering the said 
“ property, or any portion thereof, to be 
“sold for arrears eof Government revenue, or so ceasing 
“to keep up in a due state of repair, and to use as 
“his residence my said Boituckhanah house had then 
“ died.” = | 
As all bequests subsequent to the suppased life estate 
of Jutendermohun Tagore are contraąfy to Hindoo Law, it 
is as is submitted cltar that if +the. life" estate or rather 
interest is a good bequest, the dealing with the property 
on the part of Jutendermohun centrary to that clause of. 
the Will would immediately Ieave the property undis : 
of, and it would immediately poe to this Appellant as 
heir of the Testator. we tes whe % 
4—D í 
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The Chief Justice then proceeded to consider the bequests 
and devises of life estates following that to Jutendermohun 
Tagore, as set out inthe Recerd, p. 309. 
1. 14, to p. 48, |. 63. _ . 

As to the succeeding so-called life estates, his Lordship 
said :— - 

“The learned Judge, after stating that it appeared to him 
“ that, the devises in the Will intended to 
« create succession* life interests, each 


Record, p, 39. 1. 14. 
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Record, p. 42, 1. 45 
tol. 73. A 
* Sic. “commencing on the termination or fai- 


“lure of the preceding, the whole com- 
S ected by the gift of inheritance, to take effect on the expi- 
“ ration of the last life interest, proceeded to say :—I do not 





_“kmow whether this estate of things still obtains, or whether 


“since the Testator’s death any person designated by the Will, 
“as ultimate takers of the inheritance, have been born. If 
“they have not the Plaintiff as heir-at-law has for the time the 
“immediate expectation of succeeding to the,inheritance, on 
“the termination of a life in being, and for that reason has a 
“ sufficiently subsfantial present interest to entitle him to ask 
“that the property may be protected against waste.” 

“IJ do not thoroughly understand the meaning of the 
“learned Judge in this part of his Judgment. The Plaint 
“states that Lullitmohun Tagore named in the Will died in the 
« lifetime of the, Testator, leaving Jodunundon Tagore, his 

aS eldest | “son, who also predeceased the Testator, leaving the 
a Surrutchander, his son, a minor of the age of four 
ees or thereabouts at the time of thedeath of the Testator. 
oah R fendant, Surrutchunder, therefore, is the son òf a son 
. Hitmohun, born i in th lifetime of the Testator ; and he 
ere ore, at the. time when the Suit was commenced, 





or one eS the p > persons t to whom an egtate tail was intended to be 






airy the construction of the learned Judge is correct, 
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“that the words of entail pass a general estate of inheritance, 
“TI do not clearly sce how the Plaintwf, as heir of the Testator, 

“is entitle, during the life of the Defendant, Surrutchunder, 
“to the immediate eexpectation of succeeding to the inheri- 
“tance on the termination of a life in being, unless the learned 
“ Judge intended to hold that all the estates subsequent to the 
“estates given to Jutendermohun’s sons born after the death 

“of the Testator, -are.void. Though I do not eagree with 
“the learnéd Judge in hig reasons, I have arrived at the same 
“conclusion, that subject to the Trusts for the payment of the 
“funeral and testamentary expences, and of the debts, lega- 
“cies, and annuities, the Plaintiff, as the heis-at-law of the 
“ Testator, is entitled (nat under the Will, but notwithstanding 


“the Will) toa general estate of inheritance in reversion in the. 


“immovable property of the Testator, and that by the terms of 
“the Will no estate larger than an estate forlifehas been validly 
“created, and that there is a resulting Trust in his favor.” 

It will be observed that the decree did not finally determine 
the rest of the 4th issue, or make such further declarations 
of right as could alone prevent any further litigation, iat 
regard to which the Chief Justice said :— 

“I have gone mto these questions, not for the purpose of 
: “making a declaratory decree as to the 
` “rights of the several devisees under the 
“limitations subsequent to the life estate given to Jutender- 
“ mohun, for, according to the case of Lady Langdale verses 
“ Briggs, 26 ‘ Law Journal,’ New Serie#Chancery, p. 27, the 
“Plaintiff is not, I think, at present entitled to a declaratory 
“decree against the unborn, sons of Jutendermohun, 
“or the subsequent unborn devisees. I have expressed my 
= opinion upon these matters, With reference to the issues laid 


Recni, p. 42, 1. 74. 


“down, and for the- perpose of considering whether the 


© Plaintiff ss entitled to prevent waste, and in order that. R 
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“may not be understood as concurring in the view taken by 
“the learned Judge that the words ‘heirs male of their 
“ bodies lawfully issuing, as used in the Will, ar@ words of 
“limitation, sufficient to create general estates of inheri- 
“tance, descendible according to Hindoo Law, and to pass the 
“ whole interest in the property.” 
The Chief Justice furtheron says :— 
“ A further question arises whether the life estates to 
3 eben eid i “ Sourendermohun, Woopendermohun, 
“and the other devisees for life are void 
“ or valid, or are accelerated by the invalidity of the devises in 
“ tail male to the unborn _sons of Jutendermohun. 
` “Tt is not necessary for the purposes of the present Suit 
“to decide that question; and as, according to Lady 
«“Langdale’s Case above cited, we ought not to make any 
“decree, declaratory of the right of the parties subsequent 
« to the life estate given to Jutendermohun; we abstain from 
“expressing an opinion upon that point, which is not neces- 
“sary at present. I have expressed my opinion as to the 
“ limitations to the heirs male of the body in the devises to 
“ the unborn sons of Jutendermohun, in order that I may not be 
« supposed to acquiesce in the doctrine of the Lower Court, that 
“ those words pass general or absolute estates of inheritance.” 
_ An Argument was adduced on the part of the Defendants 
“Record, p- 43,1. “pak that the English doctrine of Cy-pres could 
Be os be applied to this Will, so as to construe 
the words of, entail, as *@tending to create general and absolute 


aes estates of inheritamce; but this Argunfent was by the Chief 


Justice rejected as not applicable. 
KENE Chief Justice then proceeded to hold that the gift over 
of the corpus of the personalty was bad, 


| _ Becord, Pp- 48, l. 73. 
gies and it is respectfully submitted that such. 
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By ruling — is correct, and that the High Court ought to have 
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declared that the corpus of the real estate also vested in this 
Appellant às heir. : é 

In Hind&8o Law a tenant for life of land does not resemble 
a tenant for life in England. The Zemindar is the absolute 
owner of his land, and if that Zemindar allow any one to hold 
the land without such absolute ownership, as for instance for 
life, the estate as absolute owner subject to that interest in 
the land must still be in the Zemindar, and if he dix, in his 
heir ; there must bea Zemindar who represents the estate in 
the eyes of the Government, and that Zemindar must have an 
estate of inheritance. 

As to the surplus interest and dividends of thẹ personalty, 
his Lordship held as follows :— 5 

“ There is a distinction between the corpus of the personal- = 

“ty, and the surplus interest and dividends 
z “thereof. The latter is to be paid to the, 
“person beneficially entitled to the benefi- 

cial enjoyment of his real property, or of the rents and pro- 
“fits, or surplus rents and profits thereof. Jutegdermohun is 
“that person. When the legacies shall have been fully paid, 
“and only oné annuitant is living, there probably will bea 
“surplus annual ineome both of the real and personal estate. 
“ That is to be paid at once before the arrival of the time, 
“when on the death of the last annuitant, and when all the 
“legacies shall have been paid, the real estates are to be con- 
“veyed and the corpus of the personalty ig to vest. The 
“right to receive the surplus rents anf profits of the real 
“estate, and the intetest and dividends ofthe personalty, if _ 
“there be any, is vested in Jutender for life, or until the time 
“arrived for the conveying of the ‘real estates, and the a 
“of the corpus of the personalty.” eS 

The rest of his Lordship’s Judgment alakas to thes right 
of this Appellant to demand accounts from the Trustees — 


Record, p. 
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— 
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and to have enquiries made as to their having’ committed 
waste. a + 
Mr. Justice Norman agreed as to the Decree Which should 
be made in the suit, and which is hereinbefore set out, his 
Lordship giving his reasons at some length. 
It is humbly submitted that the principle of Lady 
Record, p. 52,1,55,to Langdale versus Briggs is not applicable 
p. 60, l 32. to the present case. True it is, that the 
15th Section of the Indian Code of Civil Procedure is the 
same as the soth Section of r5th and 16th Victoria, Chapter 
86 ; but this Appellant did not by his Plaint seek for a mere 
declaratory Decree, as if he were applying during the life of 
a Hindoo widow, to whom he might succeed if he survived ; 
but he Sought for and is, as he humbly submits, entitled to 
have a Decree declaring the bequests complained of to be 
„Void, and that he as heir is entitled to the property in ques- 
tion and the immediate possession of the whole thereof sub- 
ject only to such charges thereon as are vatid according to 
Hindoo Law.. _ R 
On the r3th day -of September, 1869, and 17th Septem- 
ber, 1869, the said Jutendermohun Tagore and Sourender- 
mohun Tagore respectively obtained leave in the present 
Suit to appeal to Her Majesty in Council, and upon the 8th 
February, 1871, Her Majesty was graciously pleased to grant 
leave to this Appellant to appeal against those portions of 
re athe Decree which were contrary to the prayer of his Plaint, 
and to direct the said”appeals to be consolidated and heard 
“upon one printed"case. ~ á 





This is Appellant now humbly submits that the sary Decree, 
wsoy far as it declares in favor of the right of Testator to dis- 
pagos: of all his Prope iiA Will, and so as to disentitle pie 
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for life are valid, and that, subject as in the Decree mentioned, 
he is entitfed during life to the beneficial enjoyment of the 
real property, and the rents and surplus rent thereof, and that | 
until the legacies and annuities should fallin and be fully 
satisfied he is entitled to receive 2,500 Rupees per month out 
of the ‘net rents of the immovable property, and also the 
surplus rents of the immovable property and the unexpended 
surplus of the interest, dividends and proceeds of the mov- 
able property which should from time to time remain 
unexpended after making the payments directed by the said 
Will to be made out of the said rents, interest, and dividends, 
and that he is entitled for life to use and enjoy ¿the library, 
carriages, horses, farm yard, furniture, jewels, gold and silver 
plates, and other articles in'the said Decree mentioned, and so 
far as it declares that it is not necessary to come to any further 
- finding upon the residue of the fourth issue, or to make any 
- declaration of rights so far as they relate to the immovable 
property, or to any portion of the rents thereof, or to the sur- 
plus income of the personalty, so long as the debts, legacies, 
and annuities are unsatisfied, ought to bẹ revérsed, and that in 
all other respects the said Decree ought to be affirmed for, 
amongst others, the following 


REASONS. 

(1.) Because although the testamentary power of a Hindoo 
is admitted to exist in Bengal, to such an extent as to enable 
him to give away his property, so far asthe Hindeo Law would 
permit him to dispose thereof by gift in Iffs lifetime ; still that 
no- bequest can be made by a Hindeo, even ‘in peneat which 
TAE inconsistent with the Hindoo Law affecting gifts. ž: 

(2.) Because a Hindoo, even ‘in. Bengal, cannot by Will . 
deprive of maintenance out of hfS estate those persons who 
arè entitled by Hindoo Law to maintenance, amongst SMO 
are sons whether legitimate or illegitimate. 





(3.) Because according to Hindoo Law a gift made must 
be accepted by the. donees in order to make the gift 
valid. e 

(4) Because the Testator constituted as donees Rama- 
nauth Tagore, Woopendermohun Tagore, Jutendermohun 
Tagore, and Doorgapersaud Mookerjee, jointly and inasmuch as 
Ramanauth Tagore did not accept such gift, the same became 

` invalid and incomplete, and the property passed to or remain- 
ed in this Appellant as heir, subject to such charges created 
by the said Will as are valid by Hindoo Law. 

(5-) Because the said Will attempts to create estates which 
though known to English Law are wholly inapplicable to and 
unknown by Hindoo Law and customs. 

(6.) «Because in order to make a gift good according to 
Hindoo Law there must be certainty as to the person of the 

_donee, the immediate receiving by him or his guardian of the 
subject matters of the gift on its relinquishment by the donor, 
and a power of acceptance on the part of,the donee at the 
time of such relinquishment, but which necessary circum- 
stances do not exist jn the gifts or (so-called) bequests and 
devises in the Will contained. 3 

(7-) Because the gifts to Jutendermohun Tagore are in- 
valid on account of their vagueness and uncertainty. 

_ (8) Because there is in Hindoo Law no distinction in prin- 
ciple as to the succession to or disposal of landed property 
and movable _property, save so far as restrictions exist in 
respect of ancestral immovable property. 

9) Becatise by Hindoo tay adife estate similar to thie 





-estates known to the Hindoo Law being those peculiar estates 
_ of Hindoo widows, and other females of the family who take 
- ont aoe death of a husband’ ora father 


eee. in immovable or Movable property, the aa life ‘ 
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(10:) Because the English doctrine of Trustees supporting 
contingent remainders is unknown to the Hindoo Law. 

(11.) Because the Will in question attempts to create 
‘estates tail, which it is not competent for a Hindoo to create. 

-(12.) “Because the various bequests in the Will are contra- 
ry to the rule and policy of all law, as tending to create per-_ 
petuities, and to postpone the taking of a benefit under the 
Will to a future uncertain time. = 

(13.) Because a donee cannot accept property on behalf of 
an unborn person. : 

(14.) Because even if a Bequest for life be good, any be- 
quest to a person not in existence at the time of fhe Testator’s 
death subject to the life, estate or interest is void, unless it 
comprise the whole interest of the Testator in theething be- | 
queathed. 

(15.) Because as to the surplus income it is wholly uncer- 
tain who may become entitled thereto under the Will, and 
therefore this Appellant, as heir, is entitled. 

(16.) Because the provisions as to the said estates being at 
some future time conveyed over are void for uncertainty, and 
as directing the creation of estates impossible BeOS to 
Hindoo Law. ° 
= (17) Because the doctrine of Cy-pres does not apply to 
Hindoo Wills, but even if it did the terms of this Will do not 
entitle that doctrine to be applied. a $ 

(18.) Because there was nothing in the law or practice of 
the High Court to prevent a complete fitial Decree being made 
on the residue of the fðurth issue, and as to*the effect of the 
Will as“to all the so-called devises and bequests. “The Case 
of Lady Langdale versus Briggs not being applicable to 
case. ` > oj ees 

Gay Because it is impossible. to give effect to this Will, > 
save so far as the legacies and annuities are concerned, ate Sate 

. KSE X 
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which may be declared as forming a charge on the inhêritance 
without introducing doctgines of English Law, whichtire wholly 
inapplicable to the Hindoo Law, and without applying English 
doctrines of uses and Trusts, executogy devises, and contin- 
gent remainders, which are wholly inapplicable to the usages 
-and customs of Hindoos, and the doctrine of gifts recognized 
by that law as being founded on popular recognition. 

(20.) - Because an heir cannot be. disinherited without the 
estate being validly given over to some other person, and in 
the event of the donce not accepting, or the gift being in any 
way invalid, the estate continues in the hands of the heir. 

CII Beçause this Appellant is entitled to have the case 
referred back to the Court of original Jurisdiction for the 


. purpose of having there tried the 7fh issue, as directed by the 


Paate Court. 


VIS (2) Because according to the Hindoo Law an inheritance 


aoe from rèligious and spiritual considerations, cannot be 
“kept in abeyance, but on the demise of aneowner it rests in 
the next heir, or Successor, and the right of occupancy is co- 
ordinate with succession to the inheritance, subject, as it may 


eae to burdens for maintenance, annuities, or legacies. ; 
Aa 


JosuuA WILLIAMS. 
_ JOHN D. BELL. Z: se 
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a TAGORE versus TÅGORE 


The hearing of this Case commenced on the 20th 
February last in the Privy Council. 

THE CASE WAS HEARD FOR SIX DAYS. 
The Court was formed of = 

Je TA COEVILL bers S EAEN : 

LORD JUSTICE JAMES. 
LORD JUSTICE MELLISH. 
Mr. JUSTICE WILLIS, « 


R ( i I, 7 F 
SI a SMITI Paid Judges. ` 


Š . COLLIER, 
SP REL, oo ... ASSESSOR. Has no vote. 
>, R..PALMER, Q- C., 
Mr. CocHRANE, Counsels for Futendermohun 
T AROE- ERSA 
a Fyne 3 


Counsels for S ourendermohun 
Tagore. 


FORRYTH, Q. C., 
5) DOYNE, = 
~» » MORTIMER, 


ay Hi ENS: Cae es Ses fow Ganendermohun 
o» > . | agore, Respondent. 
Woop, ) - 
Sir R. Palmer epened the case, He contended for pee 
entire Validity of the Will as a whole. . 
Mr. J. Williams contended ‘for the nonevabdity: of tig 
Willas a whole. s = 
Williams was listened o throughout with | great” E a 5 
and spoke like one of authority. The Judges were i ama 


>? 
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with his profound knowledge of Hindoo Law that at the end 
of the pleading Justice Willis complimented him on the 
pleasure he had in listening to him. The Court ftrther asked 
his advice (as an adviser in the Chancery Court) in what form 
the decree should be drawn up if they were anxious to go be- 
yond the affirmation of the Judgment. -~ 
_ Mr. F. Williams said :—I submit that G. M. Tagore is 
entitled to take as the person entitled to the succession in 
Hindoo Law, that the powers of management have failed ; 
that he is entitled to the real and personal estates. I recognise 
the power of alienation in Bengal but I say that G. M. Tagore 
succeeds and the legacies are only charges on the estate. 

Lord Fustice James said :—Y ou say that there is no rule of 


_Hindoo Law justifying the perpetual setting apart of rents 


and profits for the purpose of paying annuities. 

_ J. Williams said :—I do say soand I say again that no 
case of this Court has ever gone far as to enablea father as to 
disinherit his only son. But that isa subordinate point just 
now. Sir Henry Maine says “that a joint estate does not 
belong to Hindoo Law,.except in joint families ; but a tenancy 
in common does.” I say that this provision as to joint 
tenancy is repugnant to Hindoo Law. Tben the Trustees are 
directed to convey the estate; that is mere more than a 
managing power. It is the gift of an estate to join tenants 
which is bad in Hindoo Law. The estatein joint tenancy is 


peculiar to English Law and is very useful in dealing with 
~ Trust estates. — az l 
4 eee ord. Fustice Mellish said :—If it iS not a joint tenancy 
ia whois: to Maeda Ke: if one dies. If not joint tenancy, it is no 





- M: 7 Walliams 72070 goes on ith cross appeal. He said :—I 
im in- | this the fee seals The whole gift is void. 


A 





Williams :—1 say it is all bad when all is done which 
is pointed*out and which may take hundred years then the 1st 
taker shall fake a life estate. a 

Lord Justice Fames :-—He could not well be an annuitant 
of his own estate. & 

Wiliams :-—Just so my Lord. 

Lord Fustice Mellish :—The 14th para. in your case seems 
to admit the estate of the Trustees. P 

Williams :—No, we do not admit that. We say that 
G. M. Tagore does not wish the legacies to remain 
unpaid, but we say that the gift in Trust is void as repugnant 
to Hindoo Law. Such is my contention as to the general 
Law of Trust. a 

Lord $ustice Mellish :—Is there any thing to Show that ; 
these annuities were not payable even if the gift of the corpus 
been valid ? S 

Lord Fustice James :—If the construction of the Will is 
with you then the prayer for a due administration is sufficient. 

. JF. Williams :—As to the debts and legacies we allow them 
to be payable at once out of the estate. We do not object 
to that. 

Lord Fustice Mellish: eee contending that the debts and 
legacies are payable at once do you not make out that the 
estate vests at once Subject to such payments ? 

Williams :-—I do not contend that, thaf is the true con- 
struction of the Will but I only say that my client wishes that 
the legatees to be paid their legacies. ® . 

Lord Justice James :—I see there is & Clause much in 
your favor. The words are “I desire sie: all devises, gifts. 
and limitations shall be read and taken as ence" to the 
devises to the Trustee.” a ; 

Williams :—Now I refer to the decree at page 6o. | Reads 
it. ee 


ie 


es * + bee 
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Lord Justice Mellish -f There is something imperfect. 

Sir R. Collier :—If Jutender is not entitled for fife estate, 
in realty he is not eid to carriages, &c.,. that go with 
it, : 

Lord Fustice Mellish -—I should very much like to find the 
means of declaring upon the whole Wil. It is very unsatis- 
factory to come short of it. 

Mr. Cochrane :—Now let us see what were the feelings of 
the family at the time when this Will was made? what a ter- 
rible calamity had fallen on them. One of them had changed 
his religion. What could be done then but give it to the 
next person entitled now the next heir by adoption would 
undoubtedly be the brother's son and he has been appointed 


_ heir by tkis Will. 


Lord $ustices :—But that has not been done here. But as 
to the religious motives involving in this case. 

Lord Justice Fames -—The Court are unwilling that you 
(Mr. Cochrane) should go into that point.e You have no 
right to do soin reply. 

Mr.- $. D.: Bell declared :-—That the Will was a most ex- 
traordinary one and could not be carried out. Supposing all 
the estates were valid the residue had nos been disposed off 
and it therefore necessarily vested in the heir-at-law. Fur- 
ther a Hindoo by becoming a Christian did not zfso facto 
become disinherited, for this could not be, unless there were 
an act of excommunication. 

_ Mr. Forryth, Q. Creplied :—There were only two questions 


ae for their Lordships and divested of all &@xtraneous matters :— 


there were in fact what were the intentions of the Testator 


and “ha intentions be carried out without violating the 


had been the tenden¢y of the Courts in India as well 
e Judicial Committee te uphold the Wills of the 
JS. By coming a Christian he would show that he be- 


; > 
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came an out-cast according to the old Hindoo Law, 1 b ecause | “as 
he could stot perform the religious rites of his father. —  — 


Lord ¥é&stice fames asked :—How he became an out-cast": pee 
there must be some, act to make him out-cast : an act was ars Si 


necessary to make him an out-cast. GR SNARE Cie ge E 
> Bs: 3 hrag s E 3 F ` ` i : 
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| PRIVY COUNCIL, 
THE TAGORE WILL CASE. 


Judgment of the Lords of the Judicjal Committee of the 
Privy Council on the Appeals of Jutendermohun Tagore and 
another versus Ganendermohun Tagore, and Cross Appeal, 
from the High Court of Judicature at Calcutta, delivered 5th 
July, 1872. i 5 

_ Present :—Sir James W. Colville, Lord Justice Jamies, 
Lord Justice Mellish, Mr. Justice Willis, Sir Montague Smith, 
Sir Robert P. Collier, and Sir Lawrence Peel. 

_ These were consolidated Cross Appeals from a Decree of 
the High Court of Judicature in Bengal (Appellate side,) dis- 
osing of numerous questions touching the right of succession 


to valuable property, partly ancestral and partly acquired, of > 


the late Honorable Prosonocoomar Tagore, a.Hindoo inhabi- 
tant of Calcutta, who died on the 3oth of August, 1868, leav- 
ing his only son,’the Plaintiff, and two widow daughters, with 
_ six grandchildren, the children of daughters hini surviving. 
= The Defendants are three of the Trustees and Executors 
Base the Will of Prosonocoomar, dated the roth of October, 








e1 mohure Tagore, Jutendermohun Bee and 


: ay under the Will, other than eee and annuities © 
ngt disputed). The Trustees and Executors, 4 


+ 





Sy 
CENTRAL LIBRARY 
[ 249 ] 


The Defendant Promodecoomar Tagore (a minor) is the son 
of Sourendermohun Tagore, and was born in the lifetime of 
the Testatox. He is described as tenant for life. 

- The remaining Defendant, Sutteendermohun Tagore (a mi- 
nor,) is the grandson ‘of Lullitmohun Tagore, who was dead 
at the date of the Will. He was born in the lifetime of the 
Testator. His father and grandfather died before the Testator. 
If the Will be valid, he is entitled to an estate in tail male. 

It does „not appear ‘that any other person beneficially in- 
terested is in existence. *The fourth Trustee has not acted, 
though he does not appear to have renounced. No question 
as to parties has been raised except as to the alleged want of 
any description of the capacity if which+Jutendermohun 
Tagore has been sued. This latter point was not argued before 
their Lordships, and they see no reason for doubting that the ~ 
High Court rightly overruled it. 

The Will provided for the Testator’s daughters and grand® 
children, but made no provision for the Plaintiff, stating that 
he had been already provided for in the Testator’s lifetime. 
That provision was made by nuptial gift om the occasion of 
the Plaintiffs marriage in the year 1843, when there was set- 
tled upon him absolutely, by his father, a Zemindary, which, 
then fetched 7,000 Rupees per annum, and the present value 
of which the Plaintiff does not state. Upon the death of the 
Plaintiff's first wife, his father also paid start the value of her 
jewels, to which he laid claim. 

The explanation of the exclusion of the Plaintiff from any 
further provision by ,this Will is supplied by the fact that he 
had befome a Christian in the year 18 51. No proceedings of 
exclusion or degradation had, Sowever, followed or been at- 
tempted. Nor does any such,question arise as was discussed Sie. 
in Abraham versus Abraham (9, Moore, P. C., 195), as to the law AI 
applicable to the convert's own property or as to the personali. 5 

6—T. | ue 





relations of him and his family. The Act XXI. of 1850 ap- 
pears to their Lordships to be conclusive to show that this 
. change of religion does not affect the Plaintiff's right of in- 
heritance or suit, 
As the present litigation turns upon the validity of the 
- Will, it will be convenient to state its effect, citing in terms 
‘those parts of it which call for interpretation. It was in the 
English language. 
After reciting that the Testator had acquired in severalty 
‘large states, both real and personal, partly ancestral, but for the 
A most part by his personal industry, and that the Testator had 
- already made such provision for his son Ganendermohun Tagore 
(the Plaintiff) as he considered sufficient, and that Ganender- 
mohun Tagore would “ take nothing whatever under the Will,” 
T at purports to give all the Testator’s property to four Trustees, 
of whom Jutendermohun Tagore was one, “their Heirs, 
y Executors, Administrators, Representatives, and Assigns, upon 
Trust. R 
„As to the personalty (except jewels, &c., in the personal use 
of members of his family, and such jewels, &c., as “the person 
or persons for the time being beneficially interested in the real 
as estate| -or the income, or surplus income thereof, shall wish to 
wih 3 etain in for his and their own use”), to pay funeral expences, 
del ar ad oudinary legacies within a year after his death, and 
ð convert the rest into money and securities, and 


“> 


roceec in the name of the Trustees, with powek to 
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being shall, under the limitations and directions hereinafter con- 
tained and expressed be entitled to the beneficial enjoyment of 
my real prop@rty, or of the rents and profits or surplus rents and 
profits thereof; and so soon as all of the said annuities and lega- 
cies shall have fallen in and been fully paid and satisfied, do 
and shall stand possessed of and interested in the said Trust, 
monies, and securities, and the interest, dividends, and annual 
proceeds thereof, in Trust absolutely for the person og persons 
entitled under the limitations and directions hereinafter con- = 
tained and expressed, to the beneficial or absolute enjoyment 
of my said real property” 

And as to “realty or immovable property,” or, of the na- 
ture of realty, “to apply the profits in aid of the incomé of 
the personalty in payment òf debts, legacies, and annuities :” 

To pay 1,000 Rupees a month for the worship of idols: 

And the residue “to the person or persons” for the time A 

` being entitled to the beneficial enjoyment of the real estate 
under the subsequent directions of the Will “for the absolute 
use of such person or persons respectively,” and the Will de- 
sires that the “Trustees or Trustee shall hóld the said real 
estate generally for the use and benefit of such last-mentioned 
person or persons fomthe time being, so far as is consistent 
with the Trusts and provisions” of the Will; that, after pay- 
ment of expences of management, the person or persons for 
the time being entitled to the beneficial enjoyment of the real 
property, or of the income or surplus thereof, ghould receive | 
2,500 Rupees a month, and that the legacies and annuities 
should be paid gradually out of the balance, with interest at _ 
i 5 per cent. The Will then directs as follows :— 
; “And so soon as all the legaĉies and annuities (save ane 
except the said sum of 1,000 Rupees, for the worship of the ` 
said idols,) given by this myeWill, shall have fallen i in ‘or Bo 
paid and fully satisfied, then in Trust forthwith, to conve 7 
« = See 
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said real estate and premises unto and to the use of -the-person 
who shall under the limitations and directions herein*contained 
be entitled to the beneficial interest therein, with®nd subject 
to such and the like limitations, provisions and directions as 
are hereinafter contained and expressed, of and concerning 
the said real estate, so far as the then conditions of circum- 
stances will permit, and so far (but so far only) as such limi- ` 
tations ordirections can be introduced into any deed of con- 
veyance or settlement without infringing upon or violating any 
law against perpetuities which may then be in force, and apply 
to the said real estate or the conveyance or settlement of it as 
last aforesaid (if any such law there shall be).” 

. All the gifts, &c., in the Will are declared to be subject to 
the bequest to the Trustees, and to the provisions and declara- 
tions with reference thereto. 

a The Will, then, after reciting that the Testator’s father had 
established certain idols at Molla Johur, and had given a Ta- 
look to supply the means for their worship, ard that such pro- 
vision was insufficient, gives the 1,000 Rupees, before mention- 
ed, per month, for the purposes of the worship. 

Provisions follow for the members of his family, other than 
the Plaintiff, by annuities and legacies to vest upon the 
Testator’s death. Then follow provisions for servants, for 
charities, and for founding the Tagore Law Professorship. 

The Will then disposes of the real property as follows ats 

“And whereas I am, amongst other property, possessed _ 
of and entitled to a-Zemindary or Talook, called Pergunnah, 
-Patleadah and Kismut Patleadah, in Zillah Rungpore, subject 
to an annual consolidated jumma, payable to Government, of 

_ Rupees 40,555-13-3, and i am also possessed of and entitled ` 

_ to other estates and property in Zillah Rungpore and other 

ss districts, and also to a Ghaut, which I have erected and built 
on the river bank side of the Strand Road in Calcutta, and 


~ 


~ 
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also to land and buildings opposite thereto abutting on and 
near to the said Road, and also to fhe Boituckhanah house, 
land and pftmises, where I usually reside, and also to various 
‘other parcels of real estate. And whereas the frequent division 
and sub-division of estates in Bengal is injurious alike to the 
families of Zemindars and to the ryots, who are in consequence 
oppressed by numerous and needy landlords having conflict- 
ing interests, whence arise disputes and litigatigns. And 
whereas I have bestowed much time and money on the im- 
provement of my estates and of the condition of the ryots and 
tenant thereof, and I’ am desirous that such improvements 
should continue to go on, and should not be interrupted by 
any division of the said estates or disputes concerning the 
same. Now, therefore, I give and devise (subject always to. 
the devise to the said Ramanauth Tagore, Woopendermohun 
Tagore, Jutendermohun Tagore, and Doorgapersaud Mookerjee 
hereinbefore contained) all the real property of what particular 
tenure, nature sr kind soever, and also library, horses, carriages, 
farm yard, furniture of the Boituckhanah, jewels, gold and 
silver plates, &c., which I shall, at the time of my death, be 
possessed of or entitled to, to and for the following uses, and 
subject to the following provisions and declarations, that is 
-to say :—Unto and to the use of the said Jutendermohun 
Tagore, for and during the term of his natural life ; and 
from and after the determination of that estate, to the 
use of the eldest son of the said Jutendermohun Tagore, who 
shall be born during my life for the le of such eldest son ; 
and after the deternNnation of that’ estafe, to the use of the 
first and other sons successively of the said eldest son of the 
said Jutendermohun Tagore, according to their respective se- 
niorities, and the heirs male of their respective bodies issuing 
` successively ; ; and upon the failure or determination of that 
estate, to the use of the second and other sons of the said 
i o 
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Jutendermohun Tagore, who shall be born during my life suc- 
cessively, according to their respective seniorities, for the life 
of each such sons respectively ; and upon the failur® or deter- 
mination of that estate, to ‘the use of the first and other 
sons successively of such second or other sons of the 
said Jutendermohun Tagore and the keirs male of their 
respective bodies issuing, so that the elder of the sons of 
the said Jutendermohun Tagore born in my lifetime, and his 
first and other sons successively, and the heirs nfale of their 
respective bodies issuing, may be preferred to and taken before 
the younger of the sons of the said Jutendermohun Tagore 
born in my lifetime, and his and their respective first and 
otber sons successively, and the heirs-male of their respective 


bodies issviing ; and after the failure or determination of the 


uses and estates hereinbefore limited, to the use of each of the 
sons of the said Jutendermohun Tagore, who shall be born af- 


ter my death successively, according to their respective ‘se-_ 


niorities, and the heirs male of their respective*bodies issuing, 


may be preferred to and take before the younger of such sons 
and the heirs male of their and his respective bodies issuing ; 
and after the failure or determination of the uses and estates 


hereinbefore limited, then to the use of Shooshendermohun 


Tagore, the second son of my brother Hurrocoomar Tagore, for 
the term of his natural life ; and after the failure or determina- 


tion of that estase,” — 


< Then to the sons o? Sourendermohun Tagore and thei 


$ Sasna the heirs male of their body respectively„in like 
manner as for Jutender’s, and after the failure or determina- 


eor of the said several getates and uses, to the first and other 


_ Sons, and their sons, and the heirs male of their body of Lullit-, 


Tagore successively, and respectively in like manner. 


A as in the case of the sons of Jutender and Sourender, Like 
x uke 
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so that the elder of such sons and the heirs male of his body. 
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limitations. as to other pergns as to which no further question 
ACSES en , 

Then foSows a provision that adopted sons shall be deem- 
‘ed sons of the body within the WII, but be postponed to ac- 
tual issue of the body. 

The Will then contains a special provision for preserving 
strictly the character of the estates of inheritance which it 
proposes to create as follows :— 

“And I. declare that in the construction of this my Will, 
sons by adoption shall always be deemed younger than, and 
be postponed to sons who are the issue of the body of their 
father, and that the elder line shall always be preferred to the 
younger, and that every. elder son of each heir in succession 
by descent, and, failing descent, by adoption, and his issue or | 
heir males by descent, and, failing descent, by adoption, shall 
be preferred to every younger son and his or heir male by des- 
cent or adoption, to the exclusion of females and their des- 
Cendants, and to the exclusion of all rights and claims for 
provision or maintenance of any person, male _or female, out 
of the estate.” 

It next provides that such estates ok inheritance shall not 
be alienable as follqws :— 

«And I declare my Will and intention to be to settle and 
dispose of. my estate in manner aforesaid as fully and com- 
pletely asa Hindoo born and resident in Bengal may give or 
control the inheritance of his estate, or a Higdoo purchaser 
“may regulate the conveyance or descenteof property purchased 
or acquired by him, and not subje¢t to any law or custom of 
England whereby an entail may be barred, affected, or des- 
troyed.” i 

Then follows a proviso for cesser and limitation over of ; 
the estates, whether for lifer inheritance, in case of any part 
of them being permitted by any holder “to be sold for arrears 3 

. < 





of Government revenues, or, in case of failure, to keep.up in a 
due state of repair, and to use as his residence in Calcutta,” 
the Testator’s house and furniture, &c., in which se the per- 
son next in succession is to take as in case of death. 

There follows a power to improve and to make leases for 
twenty years without fine, and with power of re-entry. 

The remainder of the Will consists in directions to the 

Trustees as to management and a power of appointment of 
~ new Trustees in case of death, refusal, or incapacity; and it 
appoints the Trustees to be Executors, and gives certain powers 
to “the acting Executors or Executor:” 

There are two Codicils. ` The first makes further provision 
for the children of a daughter. It. speaks of the Testator’s 
“Trustees or Trustee.” Thesecond revokes that portion of the 
Will which relates to worship and charity, which it states to 
have been otherwise provided for by the Testator. 

The Plaint, after stating these facts, alleges that the Trus- 
tees and Executors have, against the directions in the Will, 
improperly sgld or disposed of a portion of the corpus of the 
personal estate, consisting of Company’s paper, and that there 
is danger of future waste. : 

The Plaint prays in substance that it he declared :— 

x. That the Plaintiff, as only son and heir-at-law, is enti- 
PS to represent the estate. < 
3 | _ That the Testator had no absolute power of disposition, 
Ao ane Se of ancestral estate. : 
eA meaa Lhatthe Trusts as to the residue, after payment of mer 
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incidental relief by Receiver, injunction, and otherwise for secur- 
ing his interest, and an adequate maintenance, if he be not 
declared ent®led to an immediate interest, and 

mer DOr further relief. 

The answer of the Trustees and Executors,-and that of 
Sourendermohun Tagore admit the main facts, with some 
qualifications, not at present material; and that of the Trus- 
tees and Executors denies that they have improperly disposed 
of the estate. They submit that the Will is valid and ask for 
proper declarations and directions. 

The infant Defendants respectively pray that their rights, 
if any, may be protected by the Cour, . Te 

The following issues were settled by the High Court :— œ 

“ First—Does the Plaint disclose any cause of action > 

« Second—Did the Testator die intestate with respect to 
any and what portion of his estate? 5 

“ Third.—Was any and what part of the immovable pro- 
perty of the Testator ancestral estate, and, if so, had the 
Testator power to dispose thereof by Will? ~ oe 

“ Fourti.—Are any and which of the gifts or limitations 
contained inthe Will and Codicils of the Testator void in law ? 

“ Fifth—What are the rights of the parties SRE SN 
under the Will and Codicils ? 

“ Sixth—Whether the Plaintiff is entitled to any and what 
maintenance out of the estate of the said Testetor ? 
ae “ Seventh—Whether the Executors, Defendants, have 
“misapplied any and what portion of the Yestator’s estate ?” 
At this stage, the cause was heard before the High Court 


(ordinary original Civil Jurisdiction), and the learned Judge, = 


f 
rE 


‘Mr. Justice Phear, dismissed the Plaint. 
Upon Appeal before the High Court (Appellate Jurisdic 


tion), present: Chief Justice ENON and Mr. Tee Norman, | is 


it was decreed— : TEN 
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(a.) That the Decree of the Lower Court be reversed. 

(č) That the Plaint in this suit does disclose a cause of 
action. > 

(c.) That Prosonocoomar Tagore, the Testator in the plead- 
ings, did die intestate as to certain portions of his property. 

(d) That part of the immovable property of the said 
Testator was ancestral estate, and that he hada right to dis- 
pose thereof by Will. 

(e.) That the Plaintiff is not entitled to any maintenance. 

(f) That the devises and gifts to Jutendermohun Tagore 
for life are valid, and that (subject to debts, legacies, and-an- 
nuities), he is entitled during his life to the beneficial enjoyment 
of the real property, and that he is entitled until the legacies 
and annaities shall fall in, and be satisfied, to receive the sum 
of 2,500 Rupeesa month out of the net rents of the immovable 


property, and also the surplus rents of the said immovable pro- 


perty, and the unexpended surplus of the interests, dividends, 
and annual proceeds, of the movable property which shail, 
from time to time, remain unexpended. 

(£<) That the said Jutendermohun Tagore is entitled for 


life to use and enjoy the library, jewels, and-other personal 


property directed to go with the real statę, 

(4.) That it is not necessary to come to any further find- 
ing upon the residue of the fourth issue, or to make any 
declaration of rights so far as they relate to the immovable 
property or to any portion of the rents thereof, or as to the 


‘surplus income of the personalty, so long as the debts, lega?” 
cies, and annuities are unsatisfied. A 


(z) -That the Trust as to the personal estate, after the 
annuities and legacies, givèn by the Will, shall have fallen in- 
and been fully satisfied, is-void and invalid, and that the 
beneficial interest in such personal estate is vested in fees 
Plaintiff, as the heir and representative of the said Testator- 
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(4.)° Ehat the Executors and Trustees are bound to ren- 


der to thé Plaintiff an account. a 


(L) Afid after disposing of the costs it was ordered and 


decreed, ° 


(m.) That the case be remanded to the Lower Court, 
with a request that- it will try the sixth * issue, and return 
its finding thereon, with the evidence to the Appellate Court. 

Thereupon Appeals were preferred to Her Majesty in Coun- 
cil by the* Plaintiff, by Jutendermohun Tagore, and by 
Sourendermohun Tagore respectively, which have been consoli- 
dated, and the case was argued before this Board, when their 
Lordships adjourned the hearing in order to allgw the Defen- 
dant, Sutteendermohun Tagore, who was not represented on the 
argument, the opportunity of being heard. Of that opportu- 
nity he has not availed himself, and the case is ripe for 
Judgment. 

The questions presented by this case must be dealt with 
and decided actording to the Hindoo Law prevailing in Bengal, 
to which alone the property in question is subject. Little or 
mo assistance can be derived from English rules or authorities 
touching the transfer of property or the right of inheritance 
or succession thexeto. Various complicated rules which have 
been established in England are wholly inapplicable to the 
Hindoo system, in which property, whether movable or im- . 
movable, is, in general, subject to the same rule of gift or 
Will, and to the same course of inheritance. The Law of 
England, in the absence of custom, a@opts the law of primo- 
geniture as to inherita@ble freeholds,.and a- distribution among 


the nearest of kin as to personalty a distinction not known in 


Hindoo Law. The only trace of religion in the history of the 


_ law of succession in England is the Trust (without any beneficial . 
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interest) formerly reposed in the Church to administer personal 
property (Tyler versus Walford, 5 Moore, P.-C., +304). In 
the Hindoo Law of inheritance, on the contrary#the heir or 
heirs are selected who are most capable of exercising those” 
religious rites which are considered to be beneficial to the 
deceased. : z 

Whilst, however, rules of detail prevailing in England are 
to be laid „aside, there are general principles affecting the 
transfer of property which must prevail whereves law exists, 
and to which resort must be had in deciding several questions 
of an elementary character, which have been strongly argued 
> in this case, and as tò which there is no precise authority. 

The power of parting with property once acquired, so 
as “to confer the same property upon another, must take 
‘effect either by inheritance or transfer, each according to 
law. 

Inheritance does not depend upon the Will of the individual 
owner; transfer does. Inheritance is a rule „laid down (or 
in the case of custom recognized) by the State, not merely for 
the benefit of ‘individuals, but for reasons of public policy. 
(Domat, 2413). È 

It follows directly from this that a private individual, who 
attempts by gift or Will to make property inheritable otherwise 
than the law directs, is assuming to legislate, and that the gift 
Pit must fail, and the inheritance take place as the law directs. 

Chis was well expressed by Lord Justice Turner in Soorjee- 
Be ae Dossee versus Renobundoo Mullick (6 Moore, I. A., 
555) = ED. man cannot create a new form of estate or alter the 
ne of st iccession . allowed by law, for the purpose of carrying 
wn wishes « or views of policy.” 

Another en5ral prnsiple applicable to transfers by gift" 
libera Hy applied in the Law of England to Wills than to` 
uter- i005) is, ghat ebamenant consiouetion is to be used, | 
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and that if- the real meaning of the document can be reasonably 
ascertainetl from the language used, though that language 
be ungramritatical or untechnical, or mistaken as to name 
‘or description, or in, any other manner incorrect, provided it 
sufficiently indicate what was meant, that meaning shall be 
enforced to the extent and in the form which the law allows. 

Accordingly, if the gift confers an estate upon a man with 
words imperfectly describing the kind of inheritance, but 
showing that it was intended that he should have an estate of = 
inheritance, the language would be read as conferring an estate 
inheritable as the law directs. 

If an estate were given to a may simply without express 
words of inheritance, it would, in the absence ‘of a conflicting 
context, carry by Hindoo’ Law (as under the present state of - 
law it does by Will in England) an estate of inheritance. If, 
there were added to such a gift an imperfect description of it 
as a gift of inheritance, not excluding the inheritance imposed 
by the law, an astate of inheritance would pass. 

If, again, the gift were in terms of an estate inheritable 
according to law, with superadded words, restricting the power 
of transfer which the law annexes to that estate, the restriction 
would be rejected,sas being repugnant, or, rather, as being 
an attempt to take away the power of transfer which the law 
attaches to the estdte which the giver has sufficiently shown 
his intention to create, though he adds a qualification which 
the law does not recognize. 9 

F> If, on the other hand, the gift were ®o a man and his heirs, 
to be selected froma šine other than that ‘specified by law, 
expressly excluding the legal course of inheritance, as, for in- 
stance, if an estate were granted to a man and his eldest. 
nephew, and the eldest nephew of such eldest nephew and so 
forth, for ever to take as his heirs, to the exclusion of all other 
heirs, and without any of the.persons so taking having the | 
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power to dispose of the estate during his lifetime ; 'herè, inas- 
much as an inheritance so-described is not legal, such a gift can- 
not take effect except in favor of such persons aĵ could take 
under a gift to the extent to which the-gift is consistent with 
the law. The first taker would, in this case, take for his life- 
time, because the giver had at least that intention. He could 
not take more, because the language is inconsistent with his 
having any different inheritance fram that which the gift 
attempts to confer, and that state of inheritarice which it 
confers is void. 

It follows that all estates of inheritance created by gift or 
Will, so far-as they are inconsistent with the general law of 
inheritance are void as such, and that-by Hindoo Law no person 


- can succeed thereunder as heir to the estates described in the 


terms which in English Law would designate estates tail. 

~ it remains, however, to be considered whether the persons 
described as heirs in tail or heirs of inheritance not recognized 
by law, are sufficiently designated to take successively by way 
of gift that which the Will incorrectly assumes to give them as 
heirs, so that they may be regarded asa succession of donees 
for life, having the power and subject to the restrictions sought 
to be imposed by the Will upon the successive heirs in tail, or 
whether the language of the Will is such as to show that the 


first taker was to have an estate of inheritance according to 


law, and that the words of special inheritance may be said 


to include such estate at least, and the residue be rejected as n 
an attempt to impose Tetters inconsistent with the law. 


This makes itnecessary to consid¢r the Hindoo Law of 
‘gilts during the life and Wills, and the extent of the Testator’s 


_ .power, whether in respect “of the property he deals with or ` 


Re 


_ the person upon whom he conifers it. The Law of gifts du- 


_ ring life is of the simplest charaster. As to ancestral estate 
it is said to be improper that it should be alicned by the 
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holder, without the concurrence of those who are interested 
in the sugcession, but by the law as prevailing in Bengal at 
least * thesimpropriety of the aliefation does not affect the 
-legal- character of the act (factum valet), and it has long been 
recognized as Law in Bengal that the legal power of transfer 
is the same as to all property, whether ancestral’‘or acquired. 
It applies to all persons in existence, and capable of taking 
from the donor at the time when the gift is to take effect so 
as to fall wjthin the principle expressed in the Dayabhaga, 
Chapter I. V. 21, by the phrase “ SAE SE eat in favor ones 
the donee who is a sentient person.” 

By a rule now generally adopted in jurisprudence, this — 
class would include children in embtyo, who-afterwards come 
into separate existence. s 

As to the case of adopted children (so much relied upon” 
during. the argument) it is distinguishable because of the 
peculiar law applicable to that relation. The Hindoo Law 

‘recognizes an adopted child, whether adopted by the father 

himself in his lifetime, or by the person to whom he has given 
‘the power of adoption after his death from,amongst those of 
his class, of one to stand in the place of a child actually be- 
gotten by the father. In contemplation of law stch child is- 
begotten by the father who adopts him, or for and on behalf , 
of whom he is adopted. Such child may be provided for as a 
person whom the law recognizes as in existence at the death 
of the Testator, or to whom, by way of excé€ption, not by way 
~~ of rule, it gives the capacity of inheriting or otherwise taking 
from the Testator, as if he had existed at the time of the Tes- 
tator’s*death having been actually begotten by him. Apart 
from this exceptional case, whieh serves to prove the rule, the 
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law is plain that the donee must be a person in existence 
capable of taking at the time when the gift takes effect. 

As to gifts by way of Will, whatever doubts may have once 
been entertained by learned persons as to the existence of the 
testamentary power, those doubts have been dispelled by a 
course of practice in itself enough, if necessary, to establish an 
approved usage, and by a series of judicial decisions both here 
and in India, proceeding upon the assumption that gifts by 
Will are leSally binding, and recognizing the validity of that 
form of gift as part and parcel of thé general law. The intro- 
~ duction of gifts by Will into general use has followed in India, 
— as it has done in other countries, the conveyance of property 

inter vivos. Thesame may be said of the Roman Law, as 

pointed out by Mr. E. C. Clark in his interesting treatise upon 

“ Early Roman Law,” 118, in which the testamentary power, 

apart from public sanction, appears to have been a develop- 

ment of the law of gifts zzter vivos. Such a disposition of 

property, to take effect upon the death of the donor, though’ 

revocable in his lifetime, is, until revocation, a continuous act 

of gift up to the moment of death, and does then operate to” 

give the property disposed of to the persons designated as 

beneficiaries. They take upon the death of the Testator as 

-they would if he had given the property to them in his life- 

time. There is no law expressly and in terms applicable to 

= persons whọ can so take. The law of Will has, however, grown 

up, so to speak, naturally, from a law which furnishes no 

2 analogy but that of gifts, and it is the duty of a tribunal ~~ 
_ dealing with a case new in the instance to be governed 
GA by the- established principles and the analogies whick have 
ie ' to Dre prevailed in like oases. The rule of jurisprudence 
3 in: new Er was stated by Lord Wenleysdale in the opinion 
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in’ accoxsdance with principles generally recognized.* “This 
case,’ said “Lord Wensleydale, “is in some sense new, as 
many othere are, which continually occur, but we have no 
right ‘to consider it because it is new as one for which the law 
has not provided at all; and because it has not yet been de- 
cided to decide it fer ourselves according to our judgment of 
what is right and expedient. Our common law system con- 
sists in the applying to new combinations of circumstances 
those rules af law which we derive from legal principles and 
judicial precedents, and for the sake of attaining uniformity, 
consistency, and certainty, we must apply those rules where 
they are not plainly unreasonable and inconvenient to all 
cases which arise ; and we are not at liberty” to reject them 
and to abandon ‘all analogy to them, in those to which they 
have not yet been judicially applied, because we think that 
the rules are not as convenient and reasonable as we ourselves 
could have devised. It appears to us to be of great impor- 
fance to keép this principle steadily in view not merely for the 
determination of this particular case, but for the interests of 
Yaw as a science.” The analogous law in this “case is to be 
found in that applicable to gifts, and even if Wills were not 
universally to be regarded in all respects as gifts to take 
effect upon death, they are generally so to be regarded as to 
sthe property which they can transfer, and the persons to 
whom it can be transferred. 

The Judgment delivered by the Lord Justice Knight 


“Bruce, in the case of Sreemutty Soorgemonee Dossee versus 


Denobundoo Mullick (9, Moore, I. A, 135’, was much relied 


upon t® show that the English Law as to executory devises 
a 





* See this well stated in the introductory disposition of the Civil Code of Ttaly 
Article 3, “Qualora una controversia non si p decidere con una precisa disposi- 
zione di legge si avra riguardo alle disposizioni che regolano casi simili o materie 
cee sae ove it caso TS tuttav® dubbio, si decidera secondo i principii Emani 
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ought to be applied in dealing with Hindoo succession, artd 
Mr. Justice .Phear, upon the authority of that casé, held that, 
“there is nothing in Hindoo Law to prevent a Te®tator from 
making a gift of property to an unborn person, provided the’ 
gift is limited to take effect (to use the words of the Privy 
Council) if at all, immediately on the clase of a life in being.” 
The expression in the Judgment of the Lord Justice thus 
relied upon, was as follows:—“ We are to say whether there 
is anything against public convenience, ‘anything generally 
mischievous, or anything against the general principles of 
z Hindoo Law in allowing a Testator to-give property, whether 
^T by way of remainder or by way of executory bequest (to borrow 
terms from the Law of England) upon an event which is to 
: happen, if atall, immediately on the close of a life in being. 
Their Lordships think that thére is not, and that there 
would be great general inconvenience and public mischief 
in denying such a power, and that it is their duty to advise 
Her Majesty that such a power does exists A considerat 
tion of the subject-matter to which these remarks were 
applied, will, however, at once show that they were not 
intended to. have the extensive effect attributed tò them. The 
question was not as tothe effect of a giff to a person not in 
“existence, but, whether a person in existence, and capable of 
taking under the Will when it had effect; might become enti-» 
_ tled upon a future contingency to receive an additional benefit. 
; “The Testator devised an estate to several sons, with a proviso S 
a that if either of such seas died without having a son orson’s son 
ii ing | at his death; neither, his widow nor daughter should get 
share, but that the same should go over to the otHer sons. 












Their L rdships held the gift over to be valid. The point in 
= question, 1erefore, was not raised and could not have‘been 


sc ided E ES Moreover, in the subsequęnt case of 
- Bhoc obunmoyce Da versus Ram Kishore Acharj Chowdhry 
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(10 Moore, I. A, 279), in which the testamentary power 
of preposidon by Hindoos in Bengal was fully recognized, it 
was distinctly laid down that the nature and extent of such 
-power, so far as relates to contingent remainders and executory 
devises, is not to be régulated or governed by way of analogy 
to the Law of England, which law applies to the wants of a 
state of society widely differing from that which prevails 
amongst -Hindoos in India. It is obvious, therefore, that the 
conclusion arrived at in the Lower Court as to the résult of the 
Judgment in the former case was erroneous. 

Their Lordships, for the reasons already stated, are of 
opinion, that a person capable of taking under a Will must be 
such a person as could take a gift izter vives,"and therefore 


must either in fact or in Contemplation of law, be in existence 


at the death of the Testator 

Their Lordships, adopting and acting upon the clear 
general principle of Hindoo Law that a donee must be in exis? 
tence, desire not to express any opinion as to certain excep- 
tional cases of provisions by way of contract or of conditional 
gift on marriage or other family provision; for which authority 
may be found in Hindoo Law or usage. 

These general preliminaries being laid down, it will be 
proper next to examine in detail the various questions raised 
upon the discussion of the particular Will, in their natural 
order, first disp Ssing of those which would apply equally to a 
gift as to a Will, and next, to those which affect the Will in 

œ question. 
It was argued on behalf of the Plaintiff i in the first Bete 


that theeWill is void by reason of its being founded upon the 


creation of an estate in Trustees, absorbing the whole interest gS 
in the property, and out of which the, interests of the benet TA 


ficiaries areto be fed. It was T aned that an estate, tobe ` 
held in Trust, can have no éxistente by the Hindoo Law, | and Sx: Gas 
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that, as the foundation of the Will fails, the whole supeérstruc- 
ture must fall. This is hardly consistent with the admission 
in the Plaint, and upon the argument that theglegacies and 
annuities to be paid by the Trustees, and which are equally. 
founded upon the Trust, are unassailable. The Plaintiff, how- 
ever, is not bound by an admission of a point of law, nor 
precluded from asserting the contrary, in order to obtain the 
relief to which, upona true construction of the law, he may 
appear to beentitled. This argument for the Plaintiff also 
gives the go-by to the consideration*that if the Trusts be void, 
they are not illegal, and that if they are struck out as void, the 
— estates capable of being created by the bill and which the 
Trusts were introduced to secure and maintain, would thereby 
become jmpressed directly- upon the estate, subject to the 
charges for legacies and annuities which on all hands are 
admitted to be valid, as, for instance, upon a gift by a Will 
‘to receive and pay A an annuity, and subject thereto in Trust 
for B if the Trust be void, it should simply be struck out, 
and B would have the property, subject to the annuity. 

Their Lordships are unable to' give any effect to this argu- 
ment against the admissibility of a Trust. The anomalous 
law which has grown up in England of a legal estate which is 
paramount in one set of Courts, and an equitable ownership 

-which is paramount in Courts of Equity, does not exist in, 
and ought not to be introduced into Hindoo Law. But it’ is 
obvious that property, whether movable or immovable, must, 
for many purposes, be vested, more or less absolutely, ir ~ 
_ Some person or persons for the benefit, of other persons, and 
Trusts” of various kinds have been recognized and acttd on in 
tae India i in many cases. ui : 
oro Implied Trusts were recognized and established here in the 
; case of benamee purchase in Goopeckist Gossain vegsus Gunga- 
KPana, Gossain (6 Mote. ILA, 5 3); ; and in cases of a provision 
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for charity or for other beneficient objects, such. as the profes- 
sorship provided for by the Will under consideration, where no 
estate is @onferred upon the beneficiaries, and their interest 
is im the proceeds of the property (to which no objection 
has been raised) the creation of a Trust is practically 
necessary. i 

If the intended effect of the argument upon this point was 
to bring distinctly under the notice of their Lordships the 
contention, that under the guise of an unnecessary Trust of . 
inheritance the Testator could not indirectly create beneficiary 
estates of a character unauthorised by law, and which could 
not directly be given without the intervention of the Trust, ™ 
their Lordships adopt _ that argument upon the ground -that 
aman cannot be allowed to do by indirect means what is 
forbidden to be done, directly, and that the Trusts can only 
be sustained to the extent and for the purpose of giving 
effect to those beneficiary interests which the law recognizes, 
‘and that after the determination of those interests the bene- 
ficial interest in the residue of the property remains in the 
‘person who, but for the Will, would lawfully be entitled 
thereto. Subject to this qualification, their Lordships are of 
opinion that the objection fails. 

As for the argument that the Trust failed because one of 
the Trustees had renounced or more correctly speaking had not 
acted, their Lordships think this criticism: unfounded in law 
and wholly inapplicable to the Will in question which distinct- 


* $ ]y provides for the case of a Trustee not acting, and gives a 


directory power to @ll up the number of Trustees when 
requiréd. 

Having disposed of the question, whether there can be a 
Trust estate and shown that the distinction between “legal” 
‘and “eqytable” represents only the accident of falling under 
diverse jurisdictions, and not the essential characteristic of a” 
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possession in-one for the convenience and benefit of apother, 
the next subject for consideration involves the objections raised 
on behalf of the Plaintiff to every beneficiary interest or estate 
created by the Will, except the legacies and annuities. A ` 
summary of the provisions and limitations in the Will, so 
far as they affect the parties to this suit, and limited for the 
present to the real estate and personalty settled therewith, 
is as follows :— 

2,500 Rupees per month to the “ per son or persons for the 
time being entitled,” under the Will, “to the beneficial enjoy- 
ment of the said real property ;” 

The residue to go in aid of the income of the personal 
estate, which is to be first applied in payment of legacies and 
annuities hich are to be paid “gradually and as may be 
found possible ;” R 

And so soon as the legacies and annuities shall have fallen 
in or been satisfied, then the Trustees or Trustee are to convey 
to the person entitled to the beneficial interest, subject to thé 
subsequent limitations “so far as the terms and condition of 
circumstances will’ permit, and so far, but so far only, as such 
limitations’. do not infringe any law then ineforce against 
perpetuities, “if any such law there shall beys 

The limitation referred to was as follows in the present 
tense, and therefore to operate at the mement the Will took 


effect, though “ subject always to the devise to” the Trustees: 


1. To the Defendant, Jutendermohun Tagore, for life; 
tea “Lo his eldest sən born during the Testator’s lifetime 


for life ; a ats A 


Shik In strict settlement poe the first and other Sons of 
such eldest son successively ih tail male ; 
SoA Similar limitations for- life d. in tail male upon the 
K sons of Jutendermohun Tagore, born in the &Testator’s 
See: and their sons Baaee ely: 


- 
- 
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5. ~Limitations in tail male upon the sons See Jutender- 
mohun Tagore, born after Testator’ s, death ; 
6. “After the failure or determination of the uses and 


` estates hereinbefore limited” to (the Defendant) Sourender- 


mohun Tagore for life ; 

7. Like limitations for the sons of Sourendermohun Tagore 
and their sons as forthe sons of Jutendermohun Tagore. Un- 
der these limitations the Defendant, Promodecoomar Tagore, 
who was alive at the death of the Testator, is (if the Will be 

valid) entitled for life, subject to the life estates of Jutender- 
mohun Tagore and of. his father ; 

8. Like limitations in favor 3 the sons _of Lullitmohun 
Tagore, who was deceased at the date of the Will, and’ their 
sons in tail male, as for the sons of Jutendermohuh Tagore. 
Under these limitations (if the Will be valid), the Defendant, 
Sutteendermohun Tagore, as the son of a son (his father hav; 
ing died during the Testator’s lifetime) would take an estate in 
tail male. He 4s the only Defendant in that situation. 

The Will expressly and exclusively adopts -primogeniture 
in the male line through males, preferring the eldest son, and 
excluding women and their descendants, and all right of provi- 
sion or maintenance of either man or woman. . 

Then follows a statement showing that the Testator desir- 
ed to dispose of his estate “as fully and completely as a 
Hindoo purchaser may regulate the conveyance or descent of 
property purchased or acquired by him” but “nos subject to any 
“law or custom of England whereby an*entail may be barred.” 

This clause shows am intention that each tenant though of 
inheritance should be prohibited from alienation, a restriction 
which in England could only be imposed by Act of Parlia- 
ment, as in the case of the settied Arbergavenny estates, and 
some other} settled upon families ennobled and endowed “for | 
public services. . +e 
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Then follow the residence clauses, by which the“ estate 
>i . : . ` 
was to go over in case of anon-residence or allowing any part 


of the property to be sold for Government arrears, with pow- 


ers to improve and to lease for twenty years. 

A glance at thissummary of the provisions of the Will, 
with a due regard to the principles already laid down, shows 
that upon the face of it the Will contains a variety of limita- 
tions whicl= are void in law, as, for instance, the limitations in 
favor of persons unborn at the time pf the death ôf the Tes- 
tator, and the limitations describing an inheritance in tail 
male which is a novel mode of inheritance inconsistent with 
the Hindoo Law. - - 

“The first life interest in Jutendesmohun Tagore next re- 


` quires attention. It was objected toon two grounds. First, 


because it was said that Hindoo Law recognizes only one entire 
estate in the land, and does not allow of that estate being cut 
up into smaller distinct interests in the way of life estate, 
reversion, remainder, and so forth. Secondly, it was said 
that the life imterest was void, because of the contingency and 
uncertainty of the period at which it was to commence, 
because of* the preference given to the legacies and annuities, 
and to their being payable first out of she interest of the 
personalty, and then out of the rents of the realty, except the 
allowance of 2,500 Rupees per month, So that it is said this 
life estate may never come into existence, because the legacies 
and annuities, and interest on arrears may never be completely 
satisfied. | P 

As for the first objection, it amounts to this : that because 
there is, as was contended, only one estate technically known 


to Hindoo Law, and that an entirety, there can be no contract 


_ by, which an owner of land may bind himself to allow to 


ade ver the enjoyment of the ususruct of the lånd, to the 





xch sion j the owner, for a given time, y whether for years 
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or for te (because in the law we are dealing with the distinc- 
tion of chattel and freehold has no existence), and to give 
exclusive ri@ht of possession for the enjoyment of that usufruct. 
‘It was admitted forthe Plaintiff that annuities given and 
charged upon land are valid; but if the annuity equalled or 
exceeded the profits,.there would be an effectual gift of all the 
profits and practically of the land, and yet it was contended 
that the possession and enjoyment of the land could not be 
directly given. Whether this interest and right of possession 
for years or life is called an estate or not, it as effectually 
excludes the general owner as an estate would. Inthe absence 
of any authority for so extraordinary a limitation of the right 
of property as would forbid a present parting with the exelu- 


sive possession and enjoyment for a time, their Lordships _ 


entertain no doubt that possession and enjoyment may be so 
dealt with, and that there is no objection to a similar interest 
being given by Will. AÀ 
-As to the second objection to the life interest, namely, the 
uncertainty of the period at which it was to commence, that 
objection also exhausts itself upon „the enjoyment of the 
usufruct moré or less. The life interest was to begin at once. 
It was subject toasthe devise to Trustees who were to receive 
the rents, allow the life-holder 2,500 Rupees per month out of 
the net proceeds, "apply the remainder in aid of the interest 
of the personalty, to pay off the legacies and annuities, and 

when they were discharged, to allow the life-holder, if he 
~ survived so long, or, if not, the succeeding donees in succes- 
sion to enjoy the whole. If the, Trust i$ not to be read to 
make estates valid which otherwise would be void, so neither 
is it to be read to defeat interests which without the Trust 


would be valid. Their Lordships read this Will alike accord 


ing to it} words and substance, as -giving a life interest 


subject toa charge for payment of legacies and annuities, ` 
| i j , = Tart 
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whereby the rents over and above 2,500 Rupees per merth and 
the expense -of maintenance, are to be applied Mm aid of 
another fund until the legacies and annuities are®paid. The 
law of perpetuity has no application to such a state of things. 
There isnot a single estate or interest in question which. 
would not be valid within the English Law of perpetuity, 
assuming that upon the ground of public policy such law 
ought to extend to India, which the character of the law of 
~ gifts there seems to render unnecessary. Whether Jutender- 
mohun Tagore took not merely an interest for life, but by 
construction of law an estate of inheritance, or whether 
such an estate of inheritance can be implied in favor of 
any of his successors must next be considered. Upon this 
point it #s unnecessary to repeat’: what has been already 
said as to the incompetency of an individual member of 
society to make a law whereby a particular estate created 
by him shall descend in a novel line of inheritance, 
different from that prescribed by the law of the land. It is 
clear that an estate in tail male, such as that which the Tes- 
tator has attempted tq create in each series of limitations, is 
not authorized by Hindoo Law. It could not exist with the 
‘terms of non-alienation attempted to be annexed to it, even 
7 ais England. These would be rejected here as repugnant toa 
v valid estate in tail male, created by sufficient words. The 
-general intention to create a known estate of inheritance 
_ would be givemeffect to. The particular intention to deprive, — 
EE of its legal incidents would be disregarded as an attempt 
S Y : zislate. Accôrdingly it has been argued in support of the 
Mk Mill, -ti at as it shows an intention to give an estate of inheri- 
ieee, ta ance e of some sort, all the. machinery by which that estate was 
pe » be ¢ ver ned and dealt with after it was created, ought to 
S: i ejected, and such an estate sf -inheritance Qis the law ` 
oulc papnat and sanction es to be read out. of the 
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Will, «and conferred either upon Jutendermahun Tagore, 
whose faniily was intended, so long as it praduced males 
descended of males, to represent the state described by the 
` Testätor, eby treating his life estate as converted or expanded 
into an estate of inheritance, according to Hindoo Law, 
‘or, at least upon hjs son to be begotten or adopted, as the 
first tenant in tail male, whereby the persons designated as 
heirs could take, though not in the fashion of the Testator, at 
least somehow, and to some extent. In order, however, to 
arrive at this conclusion, we must find a general prevailing in- 
tention of the Testator, expressed by the words of his Will 


which will be advanced by this process ; and we are not at li- - 


berty to invent for him a Will which will have the effect of 


creating an estate at variance not merely in details, but in 


substance and effect with what he has said. 

The proposed construction would contradict the Will in 
every particular expressed therein. It would give the father 
a right of inberitance and a power of disposition when the 
will says that he shall only hold for life. (Testing this alone 
“by English precedents, it might, in_ order to give effect to a 
general intent, be sustained by Nichols versus Nichols, 2 W. 
Bl., 1159). The proposed construction would give the succes- 
sion from him to all his sons equally, where the Will says that 
the eldest shall be preferred, and have a separate estate of in- 
heritance, and that until that estate fails, the second and so forth 
shall not succeed. (Testing this alone by English precedents, 
it might plausibly be maintained hy Pitt versus Jackson, 2 
Brown, C. C. 51). Phe proposed construction would give 


-= succession to women, whom the Will excludes. It would let | 


in rights of maintenance, which the Will negatives. It tee a 


let in the power of alienation, which the Will forbids.. It would — 
` defeat Si limitation in case of non-residence. JE) emer 
disregar the provisions as to leasing and improweigent whig 
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show, in common with the rest of the Will, that the- iptention 
of the Testator was to give and to give only such &n inheri- 
tance as would keep together the property inalienable so long 


as a male descended in a male line from any of the indicated ~ 
sources of inheritance should be in existence, and should keep | 


up state in the family mansion. There is,no trace to be found 


in the Will of an intention to create any other sort of estate; 


and the Will, as clearly as language can speak without express 


_ words, declares that it -was not the intention of the Testator 


that any person to take thereunder should have the estate of 


‘inheritance defined by the ordinary law.. If the Testator had 


—used language to describe, however imper fectly or obscurely, 
such an estate as within his intention, effect ought to be given 
to that intention, when once arrived’ at by a fair and liberal 
interpretation of his language. Tocreate such an estate by 
judicial construction of this Will would be something worse 
than guesswork as to what the Testator might have said if he 


could be asked his meaning ; for it would be ta contradict in 


every article what he has intelligibly expressed. 

These observations dispose of the case of Humberston — 
versus Humberston (1 P. Wms. 1), so much reliéd upon by 
Sir Roundell Palmer in his able argument tqsustain this claim 
to a general estate of inheritance by construction, and also of 
the other authorities which show that in order to give effect to 
=the general intention of the Testator estates of inheritance 
am be inferred against the particular expression, in order to 
benefit as heady as may be in a lawful way all whom the 
Testator intended sto benefit. To infer a general estate of 


5 inheritance in this case would at the same time defeat the 


- Testator’s general intention, and benefit persons other than- 
those he intended to benefit, against established principles of _ 


a construction, | and (again to refer for illustration th English 


Law- cans the authority. of Mosypegay: Versus Dering 
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(2 DeGex, -Macnaghten, and Gordon, 145). Their Lordships 
are of opihion that no estate of inheritance other than the 
void,estate iff tail male can be read or deduced from the Will. 

' There tis, however, another point of view in which the 
estates in tail male may be regarded, namely, as intended, at 
all events, to confer -an estate for life upon the first taker in 
existence when the Will took effect. The intention of the 
Testator to give at leasta life estate to the first taker is clear, 
and if an estate in tail male $tood first in the Will, effect might 
perhaps be given, to that intention. There was, however, no 
person in existence to take an estate in tail male at the Testa- 
tor’s death, except Sutteendermohun Tagore, and the validity 
of his claim to a life interest in succession stands upon the 
same ground as that of Sourendermohun Tagore and" his son, 
whose position must next be discussed. 


Upon this the question arises whether Sourendermohun, 


Tagore, Promodecoomar Tagore,and Sutteendermohun Tagore, 


take life interests successively after that of Jutendermohun 


Tagore, or whether the interests, attempted to -be created in 
them, fail by reason of the avoidance and rejection of the 
previous estatés with which they were linked, and upon the 
failure or determinaton of which théy were to arise. This 
may be considered in reference to Sourendermohun Tagore, 
as these other claimahts in this respect stand upon a like foot- 
ing. It may be urged that, as there was at the death of the 
Testator no person to take under the first seriesof limitations 
except Jutendermohun Tagore, and no“person who came into 


existence afterwards cowld in point of law so take, there was 


in law a “ failure” of the estates at the death of the Testator, 


iR 


which no subsequent event could’ affect, and that the interest- 


for life after the death of Jutendérmohun Tagore then became 


vested in Sdurendermohun Ragore. The answer is that ‘this as 
argument proceeds upon the. assumption that “failure Ours. 
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determination” means failure or determination in law,-ts if the 
Testator contemplated that his Will might be void in law, 
which, as to the limitations in question, save as t& the possible 
effect of a law against perpetuities, their Lordships sce no 
sufficient ground upon the face of the Will for supposing that 
he suspected. The true mode of construing a Will is to consi- 


der it as expressing in all its parts, whether consistent with 


law or not, the intention of the Testator, and to determine 
upon a reading of the whole Will, whether assunning the limi- 
tations therein mentioned to take effect, an interest claimed 
under it was intended under the circumstances, to be con- 
ferred. a 5 
ie Lk Jutendermohun Tagore should. be get or adopt a son, 
and die teaving the son and Sourendermohun Tagore both 


surviving, either Sourendermohun Tagore (and after him his 


son) must take at once and enjoy, to the exclusion of the son 


of Jutendermohun Tagore, in spite of the Will; or the heir- 
at-law (who though in terms excluded frommbenefit “ under 
the Will,” cannot be excluded from his general right of. inheri- 
tance, withoutsa valid devise to some other person) must enter 
and enjoy- during the life of Jutender’s son, atid of his issue 


male, actual, or adopted, and Sourendermehun T agore (or his 
son), if he succeeded, must succeed, not as a link in the special 


chain of succession framed to keep togetlier the family estate, 


: but in turn with the heir-at-law whose intervention was not 


contemplated by the Testator. 
Sat: Jutendermohun7 Tagore were to die leaving power to 
adopt a son whe was afterwards, in fact, adopted, Sourender- 


3 mohun Tagore would either enjoy absolutely to the éxclusion 


of the son in ami: of the Will, or the heir-at-law mals enter 


p as before. stated. - 


- Many A cases might. be sypposed, in 1 whic the fists 


of Boigensecmohitey and those. who claim after him, instead 
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of formïag -part of a series of estates in successive devisees to 
fulfil the *Testator’s intention by keeping up the estate and 
handing it of from one to another whilst there was a male re- 
presentative of the selected line of limitation and descent, 
would become a fitful and uncertain enjoyment in turns with 
the heir-at-law, according to whether there was or was not 
any person in existence who would, if by law he could, have — 
been a prior taker under the Will. ; 

Their Losdships reject | the conclusion either that the Testa- 
tor meant to give an uncertain interest of so strange and shift- 
ing a character, or that there was an intention to give an ab- 
solute estate to precede the prior estates, in the gvent not ap- 
pearing to have been contemplated” by the Testator of the 
prior estates being void in‘law. Their Lordships understand . 
“failure or determination” to mean “failure or determination” 
in fact of an estate or estates which the Testator considered 
sufficient in law, and that these limitations over were in the. 
scheme of this Will intended to follow the creation of the prior 
estates_of inheritance, and must fall therewith. . 

: Their Lordships are thus of. opinioy thaf a life interest has 
been created in Jutendermohun Tagore} and thatethe estates 
of inheritance. and sabsequent estates or interests, attempted to 
be created by the Will, have failed. : 

The decision of the rights in the real estate involve the 
personalty settled therewith, which calls for no further re- 
mark. There is, however, left the question hoy far the per- 
‘sonalty not settled with the realty, bu® to be made into a dis- 
tinct fund by the Wl after the lagacies and annuities had 
been disposed of, ought to be dealt with. Whether the bequest 


of the corpus is void, or whether the interest is to be cio se 


by the tenant for life so long as he can enjoy the realty. — 
The sit of the personalty, or rather of the fund in money 
and securities for money into. which the personalty was to be © 
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converted after the falling in and satisfaction of the. tegacies 
and annuities, was held absolutely void in the High Court 
(Appellate Jurisdiction). The Chief Justice fejected . the 
words “or persons” as insensible, because only ome person 
could take the beneficial interest in the realty at the same 
time, and he treated the gift of the fund of money and 
securities for money as a gift of the corpus to an uncertain 
person who might be one of those who for failure of the estate 
in tail male cannot take the realty. Mr. Justice Norman 
declined to reject the words “ or persons,” and he suggested 


amongst others the construction that-the person then in pos- 


session and his successors should take the entire income and 
profits without deduction, but he leant to the alternative, that 
it was uncertain whether the Tesfator meantto make an 
absolute gift or only to give the irfterest in succession, reddendo 
singula singulis, and upon this ground he concurred in holding 
“the gift to be void. The decree gives Jutendermohun Tagore 
the surplus of the interest remaining in the hands of tlic 
Trustees after payment of the legacies and annuities, and 
excludes him and his successors from any right to the subsé- 
quently accruing interest, which is hardly consistent. The 
intention of the Testator, however, appegrs sufficiently clear 
to give effect to all the words as follows, wvzz., that the 
surplus in the hands of the Trustees, and the subsequently 
accruing interest of the personal fund, is to go in the same 
line and to the same “person Or persons” as were in 


_ succession to take a-beneficial interest in the realty in thé 


same manner as: the rents of the yalty. The words ‘or 
persons’ ' instead of being rejected as inconsistent with a 
gift of the corpus, ought “rather to be taken as conclusive 
to show that the intention was to benefit persons talking suc- 
__cessively, aE to each his share of the inffrest. The 


zty word $ person” in the singular is used i in the clauses directing 
as : Te, A A 
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a conveyance of the real estate, although the conveyance 

was to *be for the bénefit of all the persons taking suc- 
e 

cessively, Because there was only one conveyance to be made 


` for the benefit of all, The words “or persons” in the plural 


were proper in the clause directing the Trustees, not to convey, 


but to stand “ possessed of and interested in the Trust monies 


and securities, and the interest, dividends, and the annual pro- 
ceeds thereof in Trust’ absolutely for the person or persons 


entitled under the limitations, &c., to the beneficial or absolute n 


enjoyment of the real property. And the use of the plural 
shows that one person -was not to take all, but that several 
persons were to take, and they could only take in succession 
under the limitations in the Will. The words’ * absolutely” and 


“absolute” are used not’to indicate that the whole vas to go 


over together, but that it was to be enjoyed free from 
the charges in» respect of legacies and annuitfes. No person 
could be entitled to the “ absolute? enjoyment of the real pró- 


“perty under fhe’ Will in the largest sense, and “absolute” 


is classed by the Will with “ beneficial,” so as to have a distinct 
“meaning as applied to each holder, whetlfer for life or in tail 
male. The sesult, in theiLordships’ “opinion is that after the 
legacies and annuities fall in, and are satisfied, the intention 
was to establish a Trust of a fund, consisting of money and 
securities, the interest of which should be paid to the person 
or persons for the time being successively entitled to the rents 


=~ 


of the real estate, the corpus remaining” otherwise undis- - 


* posed of. ° 


In this respect the decree ought, in the opinion of their 
Lords®ips, to be varied and a declaration made of the right of — 
Jutendermohun Tagore, not onl¥ to the surplus interest of — 
the -personalty until legacies.and dnnuities fall in, and are 
“satisfied, Hag also to the interest of the personalty after such 
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As to the Plaintiffs claim to maintenance their Lordships 
adopt the conclusion arrived at in the -High Court.” Without 
entering into the general question as to how far the testamen- 
tary power as to ancestral property can supersede the claim to 

f maintenance, it is enough to say that the claim in this case 
must be sustained, if at all, upon the footing that the marriage 
gift ought to be rejected. The Plaintiff admits marriage 
gift of his father of real property, producing at the time 
_ Rupees 7,000 per year, which prima facie, is an adequate 
Maintenance. He does not state the present income. His 
averment of its insufficiency, is not that it is in fact unreason- 

~ able or inadequate, but only that it is insufficient “ considering 
the amount anù value“ of the said Prosonocoomat Tagore’s - 
_ property.” S si 

The amount of the property, doubtless, is an element in 
determining the sufficiency of a maintenance; but it cannot 
_ Be regarded asthe criterion. Other circumstances, and even 

* A position or conduct of the claimant (speaking generaily, 

Bf gone not of the particular claimant), may reduce the mainte- 

nance. If the Plaint were considered well founded in this’ 
respect a son not provided for might compel a frugal father, 

o had acquired large means by his own_exertions, to allow 

“a larger maintenance than he himself was satisfied to live 

and that children living as part of-his family must be 
with. The only question raised, therefore, is, whether 

on, moral or legal, of the father to provide a 
al aeon p aaka his son, is satisfied by a marriage 
a i e adequate income, and their Lordships 

suck oe! is in its “character obviðusly a 
petal: ine hiss case must be 













The Plaintiff's claim, to an account must next be consider- 
cus He tikes - nothing-under the Will. As heir-at-law he is 
enticled to se ‘much of ‘the inheritance in the real and personal 
“ptoperty «as is not exhausted by the valid provisions of the 
Will, and he is entitled to the protection of the law to keep 
that inheritance intact, until he comes into its enjoyment. 
He has averred upon information and belief that the Trustees 
“against the directions, contained in the Will” sold securities 
for money censisting of Government paper, “ out of the cor- _ 
pus, of the estate of the "said Testator, and have improperly 
applied the proceeds thereof.” Issue was taken by ` ‘the Trus- 
tees üpoti this averment. In the High Court (ordinary original — 
Civil Jurisdiction) Mr. Justice Phear considered this statement | 
of the Plaintiff insufficient, because “the Trustees and Execu- 
tors are distinctly empowered by the Will to pay debts and 
legacies out of the personalty and the selling of the Govern- 
ment paper of which the Plaintiff complains may, as far as any” 
“Mit goes whigh is stated by the Plaintiff, have been effected 
for that purpose.” The High Court (Appellate Jurisdiction), 
However, directed an account, thinking thatan averment upon 
“information and belief” was sufficient as to a fact within the 
Defendants’ knowledge, and not within the Plaintift’s, and that 
the statement as to the sale being “against the directions 
contained in the Will,” and of the proceeds being “improperly _ 
applied,” was inconsistent with a due performance of the 
Trust. In this latter view their Lordships toncur, and hold ~ 
hat the Plaintiff is entitled to the accognt decreed. Whether 2 
any further relief should follow must, be decreed by the re er 
ayer wpon the result of: the account when taken. = 
. Upon the oa whether of not there ae to be ma nage 
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ought to be made. This case is distinguishable from Lady 
Langdale versus Briggs(8 DeGex Macnaghtenand Gordon, 391), 
where it was laid down that, generally speaking, it is not 
according to the course of the Courts in England so declare- 
future rights, and it falls within the exceptions there contem- 
plated as possible, in the Judgment of the Lord Justice Turner, 
page 428, because all the existing parties interested are in 
Court, and it is impossible to decide the case without consi- 
dering thé whole scope of the Will, and arriving at judicial 
conclusions as to the rights of each df the parties thereunder, * 
which judicial conclusions, so far as they dispose, or may dis- 


— pose of the rights of those parties, ought to be incorporated 
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in the decree. > PS 
“As to costs, considering that .the important questions 
litigated have arisen from the novelty and difficulty of the Will, 
their Lordships are of opinion that the costs as between at- 
torney and client of all parties in the Lower Court upon 
appeals to the High Court (Appellate Jurisdiction) and of*ifte™ 
appeal to Her Majesty in Council ought to be paid out of the 
estate, taking first the corpus of the personal or movable 
estate, and that future costs ought to be reserved until the 
taking of the account, and be then disposed of by the High 
S Court. 3 
Their Lordships will therefore humbly. recommend to Her 
Majesty that the decree of the High Court (Appellate Jurisdic- 


tion) be in part affirmed, and in part varied, and that additional 


declarations of the rights of the parties should be made asẹ 
_ follows, that is to say, that the said decree be affirmed So far 


= a a3 it orders that the decree of the Lower Court in its - ordinary 


BS ction be reversed, and that the Plaint in this suit 
dots showale ‘cause of BEEN, and that the Testator died intestate 
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he had a right to dispose thereof by Will, and that the 
Plaintiff is not entitled te any maintenance from the estate 
of the Testa*or, and that the Plaintiff is entitled to an account 
as directed by the decree of the High Court (Appellate Juris- 
diction) and that as to the residue of the said decree that the 
same be varied, and the following order and decree substituted 
for the same, that is to say, that the Defendant, Jutendermohun 
Tagore, is beneficially entitled to a life interest under the 
said Will in the real or immovable property, and also in the 
personal or movable property vested in the Trustees therein 
mentioned, and directed to be conveyed or converted» into a 
fund respectively, subject to the payments therein directed to 
be made, and to the provisions of the Will not hereby declared 
to be void and also until the legacies and annuities fall in and — 
are satisfied to receive 2,500-Rupees per month out of the net 
rents of the real or immovable property, and alsothe surpuls 
rents of the same and the unexpended surplus of the interests 
“aivnteads, and. annual ‘profits, of the ‘personalsor moyable 
property which | from* time sto time remain unexpanded after 
the payments by the Will’directed to be made thereout, and 
also that subject to the Trusts for payment of the legacies and _ 
annuities, the said Jutendermohun Tagore is beneficially enti- 
“tled for his life to use and enjoy the library, carriages, horses, 
farm yard, furniture, jewels, gold and silver plates, and other 
articles belonging to the said Testator, except the jewels, 
household furniture, and other articles which, at the time of — 
«the Testator’s death, was or were in the personal use of any 
_ member of the Testator’s family, which by the Will are not, or 
were net to be collected, or got in, or sold by the said Trustees 
and Executors, and that the limitxtions in tail male and subse- 
quent limitations in the said Will respectively have failed, and 
are void, and that, upon the failure or determination of the 
life interest of the said Jutsndermshun Tagore, the Plaintiff, 
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“subject to` the provisions in the said Will not hereby declared 
to be void, is entitled as heir-at-law of- the said Teststor to the 
= real and personal property in respect of the receipt anden- 
` joyment of which the said life interest is declared,-and that. 
. upon the expiration of the said life interest and subject to” 
any Trust not hereby declared void, the’ beneficial ‘interest 
in the said real and personal property “îs vested in the 
Plaintiff as such heir-at-law ; and that the case be rémitted to ; 
» the Lower Court, with a direction that it shall try the seventh* * 
issue; and return its finding thereon, with the evidence to the F. 
e _ High’ €ourt (Appellate Jurisdiction), and that the costs of the” 
= parties respectively i in the Lower Court, of the appeal to thè 
| “High Court? (Appellate Jurisdiction) and the costs: of 
the several appeals to Her Majesty in Council, be taxed as _ 
`- between attorney and client, and paid out of the estate, taking 
o first the corpus ôf the personal ‘movable property; and that 
she faturecost, i if many, be resehieg afid BS geRee of ee the 
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$ acount p Dysthat Court directed. 2 





* Iu the decree, as printed,” ‘erroneously, called the sixth issue. 
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